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The Commissions Hearing was called to order at 0931,
25 August 2004.

PG

AP

PC:

The military commission is called to order.

(Maj XXXX}): This military commission is convened by

Appointing Order Number 04-0001 dated 25 June 2004;
copies of which have been furnished to the members
of this commission, counsel, and the accused and
which have been marked as Review Exhibit 1 for g€;
attachment to the record. X
The presidential determinaticn that the accused may be
subiject to trial by military commissicon has ba%h“mérﬁeg
as Review Exhibit 2 for inclusion in the recerds, - Aty
this time, I am providing Review Exhibits 1 and 2 teo
the bailiff to be provided to the court reporter.
PR
The charges have been properly app;oVed by; the
appointing authority and referred te this™
commission for trial. The prosi%u ion has caused a
copy of the charges in English”@oxﬁﬁ‘served on
counsel for the accused on 10 Ju@e 004 in
accordance with counsel req est%towpersonally serve
the accused.
The prosecution is ready to proceed in the
commission trial of Unite tates v. David Matthew
Hicks. The accused%&aIl ommission members and the
alternate commission member named in the appointing
order and detadiled to%thls commission are present.
All detallede%bunse; ‘are present and civilian
counsel 1Séab§® present.

Gunnery Sergeaﬁ%fXXXX and Sergeant XXXX have

been dei alled ‘reporters for this commission and
have baen previously sworn. Security personnel
haveﬁé%é@ been detailed for this commission and

‘have. also been previously sworn.
: 42

kY

I havé been designated as the presiding officer of
this military commission by the appointing
authority and have previously been sworn. The
other members of the commission and the alternate




member will now be sworn. All persons in the
courtroom please rise.

The members were sworn.

PO:

P

PG

The commissicn is now assembled.
Trial, please state who detailed you and your
qualifications. .
g;&
(LtCol XXXX): Sir, all members of the prosecution _ i
have been detailed to this military commission- by
the chief prosecutor. All members of the N
prosecution are gualified under Military Comﬁi%sion
Qrder Number 1, Paragraph 4(b) and have ﬁYeVLeusly
been sworn. No member of the prosecutiop has*acted
in any manner which might tend to dlsﬁu;%lszUS in
this proceeding. The detailing docﬁméW® is now
being marked as Review Exhibit 3 for_inclusion in
the record, and now providing that t% the bailiff.
Mr. Hicks, pursuant to MCO Numbér i%§oﬁ are

currently represented by ygur dét§£ﬁed defense
counsel, Major Mori and Md)jor ngpert They are
provided to you at no expense® You can also
request a different mfﬁltary lawyer to represent
you. Now, if that rson is reasonably available,
they would be appokpié@ t%yrepresent you. If you
request ancther amil tary Jdawyer and that lawyer is
made available then yQur detailed counsel would
normally be excused betcause usually you are only
entitled t etéil%@ﬁor selected counsel.

However, . yoﬁﬁcou;d request that the appointing

authorlty ‘OF, the general counsel allow your

detaf%eq%;oun%el te stay on the case. You may also
nted by civilian counsel. A civilian

‘lawg\m uld represent you at no expense to the

gbvé%mment and must be a U.S. citizen certified to
practice law in a state of the United States, or in
the federal court, be eligible for secret
clearance, and agree in writing to comply with the
rules and orders of the commission. If a civilian
counsel comes on the case, your detailed counsel

o

i



ACC:

PO:

ACC:
PO
ACC:

PO:

ACC:
EO;:

ADC (Maf

will remain on.

Do you understand what I just told you?

Yes, sir.

Do you have any guestions about your rights as to
representation in this commission?

No, sir. -

Okay. By whom do you wish to be represented°

By the lawyers present, sir. s%%% .
¥
Okay. Have you made a request prior to thls date
for individual counsel, for selected couﬁ@gl”

Yes, sir. A %%

TR e
S,

Major Mori, can you tell me abgut thé\gequest?

‘\A( "
Mori): Yes, sir. Mr. chks requested selected
military counsel preVLOusly,%ghat request was
denied.

s ¥

Review Exhibit 4 was marked for Ehe record.

PO:

ADC {(Maj

PO:

ACC:

PO:

L

. . ;}%
Do you have the papar#?ik'on all that?
'& %\ tf‘
Mori): Yes, afr . The’defense counsel has
preVLOusly B ov1dedwat to the court reporter for
attachment toythe record as the next review

exhibit

iy
o
Mr. Hzg;s,%abﬁent the IMC request which was denied,
apgwy@& satlsfled with the counsel who are now
repreaenﬁlng you?
f '\ L
Yeé, §ir.

Okay. Defense, please announce your qualifications
and detailing.




ADC (Maj Mori): Yes, sir. All detailed members of the

defense team have been detailed to the military
commission by the chief defense counsel. B&all
detailed members are qualified under Military
Commission Order Number 1, Paragraph 4(C) and we
have previously been sworn, sir. No member of the
defense team has acted in any manner which might
tend to disqualify us from participating in this
commission, sir. The detailing letters have been
previously provided to the court reporter and as d
that it be marked as the next review exhibit, gé

Sir, now handing the court reporter the extra hS
exhibit. - §%

Review Exhibit 5 was marked for the record. ' 'Agfw

FO:
DC (Mr.
PO:
DC {Mr.
PO:

Mr. Dratell is present in the courtroom
rise.

Dratell): Thank you, Colonel. T gﬁf%%ehua Dratell,

civilian defense counsel, w%; has b@en determined
to be gualified for member p in The pool of
qualified civilian defense coﬁpsel in accordance
with section 4(C) ( @% Mllltary Commission Order
Numecer 1. TI have transmltt d my notice of
appearance through: thefch‘ defense counsel. T
have signed the c1&§lran defense counsel agreement
to practice befdre mriltary commission and I have
not acted 1n&eny man er that may tend to disqualify
me to practlcegln this proceeding.

o Ty g’“ e
Have you, pr@glded the notice of appearance to the
qunny for" %nclu81on in the record?

k4
Drag@il): -Xg€s, it has, Your Honor.
*%ap yeﬁ,mark that as next in line, Gunny. RE 6.
y&m .
Qx'I"
Civilian defense counsel will now be sworn. Please

rise, Mr. Dratell.

The civilian defense counsel was sworn.



PO: All personnel appear to have the requisite
qualifications. All persconnel are required to be
sworn before we proceed. I received this morning a
defense cbjection to placement of security
personnel dated the 23" of August, which was

Monday. Is this still a valid something or
another?

ADC (Maj Mori): Yes, sir. We would like to note the
objection for the record.

R AN

PO: You want to argue it, or just note it?

ADC (Maj Mori): Just note it, sir. f* ‘% 

PO: Please pass this to the Gunny and thls Wl%%%be the
next review exhibit in line.

Ww

.,

Trial, have the charge sheet ma ed “as the next
review exhibit and attach it ;%A@Q%_racord please.

P {LtCol XXXX): Yes, sir. 1 believé'weégag%up tc RE 8.

Review Exhibits 7 and 8 were marked fdr,gﬁe record.

PO: Defense, have you goﬁten a copy cf the charges
already? §§ yg

DC (Mr. Dratell): Yes we%ﬁavéxvYour Honor.

PO: All parties- of the: trlal have been furnished a copy

cf the chirgeg Prosecutor, announce the general
natureggi the G%@rges please.

P (LtCol XXXX)-%‘Yes, sir. The general nature of the
c@grges 1nwkhls case are: Charge I, conspiracy to
attack é&v1llans, to attack civilian objectives, to
commlt murder by unprivileged belligerent, to
commit the offense of the destruction of property
by an unprivileged belligerent, and to commit the
offense of terrorism; Charge II, attempted murder
by an unprivileged belligerent; and Charge III,
aiding the enemy.



PO: Members, please turn to the package in front of
you. You got a copy of charge sheet in there.

Take a moment to review the charge sheet and also
the appointing order.

The members did as directed.

PO: While reviewing, trial, was the security officer
previously sworn? I didn't note that.

T
P (LtCopl XXXX): Yes, sir. ”% £
s
PO: Thank you. All members had a chance to rev1ew‘§§e
charge sheet? Apparently so. R %wy

Is the name, rank, and other identifying ‘data of
each member listed correctly on the app@ﬁﬁ%&nq
order? Apparently so.

i

W

“\@:'u o
G

Either party want the charges_ggéd? Trial?
%g . %, -
N

P Vi

P (LtCol XXXX): Prosecution does not, 5ir.

PO: Defense? %%

'Qq;g

DC {Mr. Dratell}: Mr. Hicks does“not wish it read here,

sir. IR
f;m . kS ."f%%
PO: Thank you. The?readinéwof the charges may be
omitted. . w0

Okay. Meﬁ%efi ofﬁthe commission, and alternate
member,  t appOlntlng authority who detailed you
has the a ity to remove you from this commission
for good %%yse. Is any member, or the alternate,
aware. of%any matter that you feel might affect your
1mpart1allty, or ability to sit as a commissicn
member’> When you answer that question keep in mind
you dgn't want to bilas other members? Any member?
Apparently not.

Okay. I previously filled out a commission member
questionnaire, provided counsel for both sides with



a summarized biography, a list of matters that
normally would be asked during veir dire, a
document about how I know the appointing authority,
and other personnel, and answers to questions
suggested by defense counsel. That packet will now
be marked as the next RE in line.

Review Exhibit 9 was marked for the record.

ADC

PO

ADC

PO:

Those documents are true to the best of my {i
knowledge and belief. ]
We had basically two pretrial conferences, pres 't
which were defense and trial and myself; and d 1ng
the course of these proceedings I will be*referring
to them. If something happened during one ofsthose
conferences that I don't cover or you want covgred
trial, defense, speak up. Okay. A

RSN -, -’
During one of those, Major Mori,- you, %ﬁd I had a
discussion on the standard fo;mghallegge in the
commission proceedings, and u wantdd me to
articulate what I, as the presiding officer,
believed the standard for- gﬁ@llenge is; 1s that

correct? =
ﬁ%

(Maj Mori): Yes, sir. , %x 3
Referring to MCOﬁNumbém F‘ Paragraph 4 (A) {3) which
states the quallflcat;dms for a member, and then
referring to MCO Paragraph 6(B) (1) and (2), I
believe that the 5 andard is whether there is good
cause toﬁzelieve at the member cannot impartially
and expeglgﬁausly provide a full and fair trial to
Mr i o you wish, not perhaps at this time,
to afhiculat- a different standard to the person
who'will make the decision in this case?

(Maj Mori): “,Yes, sir.
At a later time if we have challenges, T will tell

you when you have to provide that standard. If I
fail to tell you at that time, please remind me.




ADC (Maj Mori}): Yes, sir.

PO: Okay. I will, however, permit you latitude in your
questioning going towards the area that you want.
You are looking for what we commonly called 912 (N);

right?
DC (Mr. Dratell): Yes, sir.
PO: Okay. Thank you. Does either side want to voirVéf

dire me outside the presence of the other members? .

P (LtCol XXXX): No, sir. T  §

;%%% N %;)
DC {(Mr. Dratell): Yes, sir. R e
PO: Thank you. Members, please return tofthgxx
deliberation room, s

Be seated. Let the record reflect tﬁéﬁmg%bers,
except for the presiding offi;@r;§have left the
courtroom. . ;Q R

Sy

I noted yesterday that we+hévec§ﬂj6int problem
here. 1In the Army when a sing e member walks into
the courtroom except faor the jddge, no one rises.
Apparently in the Naval *seryices you all rise.
Individual memberg&off@ke,péfense and prosecution
team may rise oz<not a$§ they wish when the single
member walks in‘or leaves. It is up to you, but
the only requf}e nt’is when all the members come
in, or I q&@gh%nﬁgyou rise.

T have{go%\g cépy of the PE that was just marked --
or RE tha as Jjust marked, Number 9 which was my
voir dire packet. This morning in that latest
cggferéndewgounsel for both sides were handed a
copy of ‘the voir dire up to where we broke for
‘closed session yesterday. Counsel for both sides
yoil, both stated you intend to focus the voir dire
on ?ﬁ% guestionnaires, and this is not just for me,
it is for the other members too, in what was said
in voir dire yesterday and you wish to have
appended to the record of trial as RE 10 all

5

1C




portions of the Hamdan record of trial that were -~
don't get excited yet -- that were held during the
open sessions concerning voir dire. Which
includes -- just a second, Major Mori -- which
includes all the voir dire, all the challenges, and
then at the end of the day there was a further
reopening of voir dire of the presiding officer.
That will be RE 10. RE 11 will be the closed
session voir dire from Hamdan. I am not going to
mix closed and none closed if I don't have to. =
: A7y
Is that what you all wanted, trial? Y
P (LtCol XXXX): Yes, sir. Except for that it was ocur % -
understanding that counsel voir dire of ghe whgle

panel would also not be —- Jw? .
PO: I said all the voir dire. Everyonews%%ﬁ iu'g
P (LtCol XXXX): Yes, sir. ni%fr%%Q
PO: Everything that had to do wi&ﬁhthéfgggz dire. You

understood what I meant didﬁ“t y®uéwGunny? Yeah,
the Gunny knew. We will fo&ﬁ aty,the RE before it
is finalized, okay. Is that what you want,

defense? .
A
DC (Mr. Dratell): Yes, sir. X ™ ".°
A if o
PO: Mr. Hicks, yoq_@gfen$t‘@resent yesterday during the
voir dire; right% %}
ACC: Yes, sir. ‘"“,%K -
PO: Qkay. {Ygﬁf*counsel got a copy of the vecir dire,

somewhexe on their thing. They intend to refer to
igiianu ioning me and the other members today to
what happened yesterday. You got any objection to

%@at?}\
ACC: No, sir.
PO: Okay. Trial, voir dire?

11




P (LtCeol XXXX): None, sir.

FO:

bC

PO:

DC

PO:

ADC

PO:

bC

PO:

cC

PO:

(Mr .

(Mai

Defense, go on.

Dratell): Yes, sir. Colonel, I want to focus first

on something that was brought up yesterday with
respect to your intention to advise the other
mempbers on the law, in addition to also then
receiving law from either side. And in your
experience as a military judge, would you ever 1 fﬁ
an attorney sitting on a military jury express a%
opinion as a lawyer on the law to a jury that 15‘
supposed to be made up of egqual members? 1 %
& 8

I have never seen an occasion te have anﬁattorggy
sit on a jury panel, but no I wouldn' C. %

K

&
i

Dratell): Is that what we have hereﬁﬁfﬁ“@séeﬁce, a

jury of equal members, none of whom S\ou;d be
superior to the other with respect tgmﬁndérstanding
or expression of the law. S

’ LN
Qkay. I will answer your_fﬁésti‘ , but let me say
that I believe, and 1 direct Major Mori to provide
a brief on this, Major Mori. =
Mori): Yes, sir. e '%,

&%_?
Because there areﬁawo paﬁ%s to it. The SECDEF has
said there is g01ng to be a lawyer on this panel;
right? . vﬁ% !
LN

Dratell): fYéé\

y
Okay. So f%u re objecting or Major Mori is writing
a motlon objectlng to the structure of the panel.

Dgﬁtell?%“ That s true.

Okay } That's the structure of the panel. So it
doesn't matter in many ways what I think about that
because that is a structure that you can bounce me
off and I believe that the appointing authority
will say, okay, he's bounced and let's put another

12



DC (Mr.

PO:

DC

FO:

lawyer on there. Can we just let that portion of
this voir dire sit as a motion to the structure,
and now you can ask me what I will do.

Dratell): And it is not -- it's not simply the

structure but it 1s also your intention to advise
the panel on the law, that's part of it. So it's
not just that there is a lawyer because there are
lawyers that sit on civilian juries all the time, |
they are just not permitted to advise other jurors\
as to the law. And that is the province of the
judge, and in this situation we don't have a Judg%
But and in the sense that you have 1nstructe& tﬁg
members that they are not required to follow ydur
expression of the law and they are free to ago%p-°
either side's expression of the law, Of yours, or
their own, but do you acknowledge the’ pOSSlbIllty,
and really the distinct possibility “that “thes
menbers, or any member, all of whom are @Qﬁ—lawyers
will give your expression of the:lawkﬁoﬁé deference
than they will to either cou;iél}:q; %0 their own?
VAR

When I see Major Mori's motion;  if it is made to me
I will be glad to answer thé,structural question.
Now, I will, if you want to say, Brownback, will
you tell us that you dre not going to provide
advice tc the panel othé than what you do while
you are sitting heme,.gpg% s a different matter.
Is that what wanﬁ»'l mean” —-

‘xl;f

Dratell): No.j%@okqmy auestion is -- and if you

consider thiS*? struttural question then you do;
but my questf@n is ‘really do you acknowledge the
p0581b1L;ty‘th§§.a member or all of the members who
are non laWYers will give your expression of the
law m%re dé%e%ence than they will to either side's
o%fMQrowﬁ

j%% you ‘ask me that, I say yes. I will, however,
fd%@ow up by saying there is a chance they might
givé'Colonel XXXX's, because he is Marine, or
Major Mori's, because he is a Marine, or Major
Lippert or Major XXXX, because they are Army,
more deference. I don't know the answer to that.

13



DC

FOC:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

DC

(Mr.

(Mr.

Dratell): Can you put a civilian on that for me?

That's a structure. Major Mori, make a note, that
goes into your brief. Okay. T can't go any
farther than that.

Pratell): You have combat experience from Vietnam;
correct? gy
Yes. I

Dratell): And did you have occasion to engage 1n%
combat with the North Vietnamese Army? gka My,

i, e

At the tlme I was not worried about where they came
from.

Dratell): But were they requlars fﬁ@m the North
Vietnamese Army? ¥, \\ 5
........ Y

The intelligence reports tha'ﬁwe gathered had them
classified as both NVA and VC.% _And when they hit
us we didn't stop them to- try to flgure it out; we
just fired back.

Dratell): But when they weré¢ taken prisoner,
regardless of wheuger_-ceyx%ere NVA or VC were they
treated according-to the ¥Geneva Convention?

S Ty
. k
L%

Yeah. ggse. Y ;
.
Dratell): NOWK I want to explore your relationship
with thewgppof%tlng authority.
Okay A %&a ‘(?
e,

Drateii)?W&You have known Mr. Altenburg 1977, 19787

Yes, %ometime in that frame.

Dratell): And you had a professional affiliation
for a period of time?

14




PO:

DC

PO:

DC

PO

DC

PO:

DC

PO:

DC

{Mr.

As I said befcre my knowledge of Mr. Altenburg up
until 1992 was minimal, I mean, really. Now he was
the SJA of the 1AD, the 1st Armored Division, and I
was over on the other side of Germany. We were at
Bragg at the same time, but like I said I maybe
talked to him once, I think. You see people on
post, but that is about it.

He and I were on the same promotion list to major, .
but he had already left Bragyg by then. In 92 he
came to Bragg as the SJA and I was the chief
circuit judge with my offices right there at Bragg
in his building, and my wife was his chief of “
adlaw. So from 92 to 96 you could say thaf We h&&
a close professional relaticnship and withi I
don't know, a couple months it became a Ei:jonal
=

oy

é'

relationship.

Dratell): And when you retired in=MathfM1§99,
Mr. Altenburg presided over your:retirement

ceremony? oy

“}E.

Right, at the JAG school. ,Jf‘§~

Drateli): And he was also thgkprlmary speaker at a
rocast in your honor tﬁﬁé evenlr'lq'>

Yes. . .\‘"&; \3%%% }
o .
Dratell): And, ﬁp fact,vwhen Mr. Altenburg retired

in the summerfﬁﬁ 2001 ou were the primary speaker
at his roast°-.wkm

No, therggwereﬁ%hree speakers. I was the only one
who was P@t%ged'and could say bad things about him.

ﬂ» B x}‘

DratelLi}la&ﬁd you also attended his son's wedding
in ser%lme in the fall of 20027?

¥
In Qrgando, yeah.

Dratell): And you also contacted Mr. Altenburg when

you learned that he became the appointing authority
for these commissions?

15




PO:

DC

PO:

bC

PO

BC

PC:

Dratell): So the ultimate questio

Right, I did.

Dratell): And you are aware that there were other

candidates for the position of presiding officer?

Yeah, uh-huh.

Dratell): Thirty-three others, in fact?

&
Okay. WNo. What I know about the selection procés§a
I wrote. I don't know who else was considered and
whe else was nominated. Knowing the Department%of

: . &

Defense I imagine that all four services séent iy --
excuse me, that there were lots of nomlné%lons gﬁd
they went somewhere and they got Mr. Altenburg

somehow. I don't know how many other peoc le were
nominated. N

S

is how would you
answer the concerns of a reasonab person who
might say based on this clese relafionship with

Mr. Altenburg that there éﬂfan%épggarance of a
bias, or impartiality -- Or partiality rather and
that you were chosen not because of independence or
qualifications, but rakther because of your close
relationship with Mr. Altenburg, and how would you
answer that concenn7‘g%ﬁ ‘

&,

M,

ki 3,

Well, I would s fir,éyof all that a person who
were to examine. recdord as a military judge —-
and all of &t is*open source. All of my cases are
up on fil “at thg$ﬁudge Advocate General's office

in DC --_ 11d see at the time when I was the judge
at Bragg, §1tt1ng as a judge alone, acquitted about
8ix seven Bf the people he referred to a

couﬁ@wmaftlal They could look at the record of
trlé}‘aﬁﬁ-see that in several cases I reversed his

JpersonaQ rulings. They could look at my record as

a judge and see that I really don't care who the
SJA Was in how I acted. So a reasonable person who
tcok the time to examine my reccrd would say, no,

it doesn't matter.

16



bC

PO:

DC

FO:

DC

PO:

DC

PGC:

DC

FO:

DC

PO:

DC

PO:

DC

{Mr.

{Mr.

(Mr.

(Mr .

Dratell): I would like to move on and explore your
relationship with Mr. XXXX and his role in the
commission.

Ckay.

Dratell): He is presently an employee of the
Department of Homeland Security?

Right.

Dratell): He is senior instructor at the Feder&é
Law Enforcement Training Center? éfy _

Ri ht . .g‘-;%’él .,
g % } %%w
5 .
Dratell): And his long-term career goals is to
remain with the Department of Homeland Secur{ty in
that position? o LS
n, e
I don't know. ;
""\x K(,
Dratell): Have you seen ther detallfng memorandum?
Yes -- but I didn't -- I mean it was a detailing

memorandum. I don't Ehgj if those are his
long-term gcals. Do mean does he intend to
return there aftern tﬁe detall is over?

Dratell):

Yes. He b
and he probab

yet. w%%}%%

Dratell) = Buﬁ&'ln fact, arrangements have been made
; ,t he is still an employee and he is
-ssentlally on loan here part-time.

2%&3 house there about three years ago
hasn't made enough money to leave

ng;s on a detail. Right, they are offering

varicus positions, you know, for GS-14s and 15s but
he didn't want to do that, right.

Dratell): So how would you answer cconcerns of

17




reasonable person that the Department of Homeland
Security employee is acting as a legal advisor or

the assistant to the presiding officer of this
commission?

PO: He is an instructor in the legal department to the
best of my knowledge. He has never had anything to
do with operational activities. He instructs
people on the application -- and you would have to
lock at whatever he wrote. 1 believe -- he does . a
lot of Fourth Amendment law and probably some Flfthz
Amendment law and maybe procedures. Both cf wh;ﬁp
or all of which, has nothing to do with ope;atl al
activities. It is how to keep activities withigp °
the bounds of the constitution, none of whidh ha¥y
he applied in doing what he is doing for me. S¢ I
don't see any harm. ' I mean you are characterizing
him correctly as a Department of Hoﬁ%land Seéurity;
however, I believe when he took the. ]ob FLETC, the
Federal Law Enforcement Training. Cen %ﬁw didn't
belong to DHS because there wasn t a 5. I think
it was a DoJ, but it may have>been something else.

I don't believe there is any co rn there. He is
not knocking down doors or sear 'ng people out.
He is in Brunswick, Georgia teggﬁing classes,

DC (Mr. Dratell): But he is tllL afflllated with a law
enforcement and homef@hd sgcurity organization
which is essent%ally tasked with terrorists --

terrorism enfor emen%\gct1v1tles

P (LtCol XXXX): Slr;f} am 'ng to object to this line
of questloningﬂat this point. This does not go

toward any ﬁ@tentlal bias on your part or anything
that mlgh% lead to that.

PO: Th@t s Qﬁay Thank you. Go on. I hear what you
are sayf%g Mr. Dratell. I den't believe that a

easonable person who heard that a person who

ructs in the law at a law enforcement —-

federal law enforcement training center is actually

an operative of the DHS who is kicking down doors.

But that is -- reasonable pecple can differ.

That's my opinion.
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PO:

DC

PO:

DC

PO:

DC

PG

DC

(Mr.

{Mr.

Dratell): With respect to his rocle in the
commissions, in the August 19" memorandum from the
appointing authority it says that he is to provide
advice in the performance of presiding officer
adjudicative functions. Can you tell us what that
means, adjudicative functions?

Would you do me a favor. Who signed that?
Mr. Altenburg, right?

Dratelli}: Yes,.
Did I sign it?

Dratell): No.

{‘
Okay. I don't know what that means and*%%
exploring with you as we go what tha;xmeans I

tell you, if you want to know whg% he does for me I
will be glad to tell you. A

Dratell): I am Jjust more ipt
interpretation of this phfaggxis,
N ?E

I don't know what it mégns. If it means does he --
this morning you know, Mr. XXXX, would you go

find counsel for tﬁ 'des and tell them I am
ready to see them. .Because that -- that is not
adjudicative. ’Hf has%mot provide -- I will tell
you this, hefaﬁ not%prov1ded me any piece of
advice on any lt @% substantive law. Now there

M say that writing up motions,
you knou, th x351dlng officer memorandum and
stuff llke hat is substantive; I don't believe
they af@ The things that he has done have nothing
to, do. w1th substance and I have not yet gotten to
2? adjﬁﬁ%catlve function as far as I can tell.

Dratell) Well, will he? The question is under
this memoranda will he be involved, and
particularly in light of what you are saying is his
experience in what he teaches and whether that is
going to have an impact on the rest of the members,
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that is the questions now.

PC: Was the question then to make Colonel XXXX
happier? 2Am I going to take improper advice in my
role as a member from someone who is not a member?

DC (Mr. Dratell): Advice.
PO: That's what I say advice.

DC (Mr., Dratell}): But you said improper and I say any ~
advice or any advice that any of the members get %

either from you or directly from Mr. XXXX —~&%

s

PO: Nc, they are not. ' {%fwyﬁg
e

DC (Mr. Dratell): Now with respect to -- well;‘ifxghag role

changes, or is there -- are we ever“%ﬁ&ﬁ@~€@ﬁget a

definition of those terms adjudic# ‘function in a

matter that we can at least get -pur haﬁﬁs around,

or for you to get your hands arounﬁkﬁo that we know
what it means? ' :

PO: Prcobably on Tuesday after i "get home, after I
finish up this week's se551oq$x} will inquire from
Mr. Altenburg what he means by that.
\’:14 ) s
DC (Mr. Dratell): And w1ll?we\be %%”
PO: I haven't sent agythln -to Mr. Altenburg, nor has

Mr. XXXX, or. anyone else that hasn't been
furnished 1ﬁ voluﬁ?ﬂ%us copies to every counsel;

right? o i
DC (Mr. Dratellf. And so in your questionnailre you own a
Koran:, ", A
WQ?'”M \\M
PO: Yes, I do.
%%\’; ) \\, &
DC (Mr. Dratell): Have you studied it?
PO: I wrote in there also that I would not call myself

a student of the Koran. I have looked at it. It
was given to me in Saudi by cne of the Saudis with
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whem I worked, and he referred me to some verses,
and I looked at them. If you have ever been in

Dhahran at night there is not a lot to do on the
alr base there.

DC (Mr. Dratell): And I assume it is in English?

PO: It is a —-
. . A

DC {(Mr. Dratell): Combination. 5
PO: One side is English and one side is Arabic,. P %
DC (Mr. Dratell): And you obviously read the Engllsh 81Z%g&,

and nct the Arabic side. Fa "

‘5,_

PC: Yes. Obviously, I read the English sﬁde,&not the

Arabic. Co
DC (Mr. Dratell): Thank you, sir. I
PO: Thank you. Trial?
P (LtCol XXXX): Yes, sir. First of all on the advising

the members on the law, do you ;ﬁ will you be able

to give all the membefﬁ equal @blce regardless of
rank or their legal hackground they may or may not

have? =§%\§;

PO: In the military" order Ehe President said that the
commission 1%g be the triers of fact and law.

That's wha “and that is what we are going
to give hi%ﬁ

P (LtCcl XXXX): : Régérding the relationship with
Mr. Altenburg, first of all if you are looking at

youksrec rd'he would note that you had combat
experle as an infantry officer in Vietnam. Is
that rlght sir?
\
PO: Yes.
P (LtCol XXXX): You have five bronze stars; is that

right, sir?
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FO:

P

{LtCol

PO:

P

(LtCol

PO:

P

{LtCol

PO:

P

(LtCol

PO:

P

{LtCol

PO:

P

(LtCol

PO:

P

{LtCol

PO:

Yeah.

XXXX): He would also note that you had ten
years experience as a military judge?

Right.

XXXX): Sir, as a military judge did you have

occasion to know the cenvening authority? gf%“
Yeah, right. |
XX¥XX): Did you ever have the occasion to HEN%"‘L y
friends with the convening authority? & % %

. . g
I say the conly friend I was with was guy w@o ran
a special court once down in Vincenza. wWé aren't
friends really with three star and® two star
generals when you are a light c-sonel ‘o colonel,
but if you are talking abkout
acquaintance where I knew th I wouldn't
call myself and General Lus or G@ﬁeral Keene,
or -- I wouldn't call us fr¥ nds%yyou know.
XXXX): They were acquﬁ%gtance§ like that?

Right.

XXXX): How did you handle that situation? I
am sure thatayog werg ‘impartial and fair?

I never w&@% d aﬁ%ut it. I just did my job, my
duty. g

o

XXXX) A xSit%%Ho you care what Mr. Altenburg

thlnks ‘about any ruling or decision you might make?
Qw}

No, ﬁxb@ want to ask what I think Mr. Altenburg

wants from me?

XXXX): Do you know, sir?

No, I asked would you like to ask me what I think
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P (LtCol

PO:

P (LtCeol

he wants?
XXXX): Yes, sir.

Okay. I think John Altenburg, bkased on the time
that I have known him, wants me to prcvide a full
and fair trial of these people. That's what he
wants. And I base that on really four years of
close observation of him and my knowledge of him.
That's what I think he wants. A,

XXXX): Do you think there would be any 'fm%

repercussions for you if he disagreed with a ruling
of yours or a vote of yours? . -

PO: You all went to law school; right? , .
P (LtCol XXXX): Yes, sir. ' e e
% s,
PO: Remember that first semester of law schowﬁ and
everyone is really scared? %,
P
(\ N
P (LtCol XXXX): Yes, sir. A .
i A &

PO: Well, I went on the funded p?ﬁ%;am and all the
people around me were ‘regally scared, but I said to
myself, hey the worst thgt can happen is I can go
back to being an infantry officer, which I really
liked. Well the worse thiing that can happen here,
from you all's. w%éwp nt if you think about that,
is 1 go baCkﬁLO ¢tt¥ng on the beach. I don't have
a profe581onal career. Mr. Altenburg is not going
to hurt mé ' ayﬁy

P (LtCol XXXX): %%51r. Nothing further, sir.

DC (Mr. ;xgﬁst one thing, sir.

PO: Sure T

pc (Mr. Drangf With respect to —-- I don't know where
this was part of the packet --

PO: That's all right.
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DC (Mr. Dratell): This is the list of the nominees for
presiding officer. I don't know if it is already
in the packet, but if not we could just mark this

as an RE,

PO: I haven't seen it, but you may mark it as an RE.

DC (Mr. Dratell): Okay, and that would be RE -- is that 13
that we are up to? .

AP (Maj XXXX): Colonel Brownback, I just note that that % .,
is an attachment to our defense filed motion thag ’
is presently before the court. 2% N

A .

PO: We will just do this and we can put it inp th@%gext

one. o

Review Exhibit 12 was marked for the recordi .

ADC (Maj Mori): Defense counsel has p#oyfé%g!%pe court
reporter with the two sheetsfofﬁtﬁg list of

selection for the presiding@%fficefs.

PO: Ckay. & %  '

DC (Mr. Dratell}): I have ngt%j;égfugther, sir, thank you.
PO: Prosecution, ch%lfznge? :

P (LtCol XXXX): UNo,

PO: Defense? - . "

g k\ %@

oC (Mr. Dratell)ﬁ MW&S, sir, on the same grounds basically
yesté&dag that we explored again today which is the
rel&@%on&hiﬁ with the appointing authority and also
on the == alsoc on the advice to the commission
’mggbéré:on the law and also --

PO: Okay. Just a second.

DC (Mr. Dratell): &nd also the lack of definition of
Mr, XXXX's role and impact that that would have on
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PO:

DC

PO:

DC

PO:

DC

p

both on the presiding officer and the commission as

a whole, the other members here individually who
are in combination.

QOkay.

(Mr. Dratell): And also the ground that was raised
yesterday with respect to the speedy trial issue
and comments either were or were not made I was no;x
at the meeting so it was impossible for me to
say —-— “‘i

A
Predispositiocn?
"&‘x i %"“ )

(Mr. Dratell}): Yes, exactly. b
Okay, what else?

ii‘\\(\ %V{:.,

(Mr. Dratell): That's it. Pl

{(LtCol XXXX): Yes, sir, the governmentV%\

challenge. First of zll, the r@le ofMr. XXXX we
believe is just an cbjectionh to Mr yXXXX s role.
There's no evidence that affect@xyour impartiality
and in fact throughout this £$§s clear that we have
gotten a very 1ndependgpt pre81d1ng officer who is
not swayed, certalnly would not be swayed by

Mr. XXXX and he does’ n amd has not provided

legal advice, is- ‘nok p ding legal advice. We do
not believe tha& is %yreal basis for challenge of

you, sir.
' \ m

The relataonshlp wath Mr. Altenburg we believe that
is not oblematlc Again, we have a very
1ndependeﬁt&pre51d1ng officer, Mr. Altenburg is
lookt ﬁ%@t various people as candidates and he
g@@macross somebody who happens to know his
eputation, sterling reputation as a military

cjudge, ,He is looking at a military record and has

seep combat experience in Vietnam, he has seen five
bronze stars, heroism in Vietnam, somebody that can

stand and not be afraid to say no to Mr. Altenburg
or anybody else.
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PO:

P

DC

PO:

DC

PO:

DC

PO:

P

DC

(Mr.

Dratell}): Yes, that's correct. Vaf?

1 appreclate the comment, but I would have the
gunny note that I don't agree with heroism in
Vietnam, but go on.

(LtCol XXXX): Yes, sir. We would also note ten years

as a military judge. That makes a presiding
officer stand out with somebody who has an
exceptional amount of experience as the military
judge and that's somebody who knows how to maintain
integrity and independence. And we believe thatg%
there is no grounds for your challenge, sir. i

fms;,

IS '\'{E:

Dratell): Thank you, just so I can artlculatéxtwe

subsets of the challenges. ©One is that w1thx%‘%x
respect to the relationship with Mr. Altenburg.
is also with respect to the perception of the
. f% P
public, the panel. { iy, :
: e B

Major Mori's 912(N)?

He is writing a motion on tbatrfwxby

Dratell): And the same with réspect with Mr. XXXX

as a result of his employment with the department
0of homeland securlty%gnd hlg position there and so
those are in conjuggt; W&th the substantive.

Okay. . %@ ’”x;y

(LtCol XXXX): Well, sik; first we don't accept that

as the standard and second of all we don't see how
that is such a bad appearance. Someone who has
been a dlstnact attorney becomes a judge. Does
that mean that he is biased? So somebody who works
at . “PRETC who is now helping administrative matters
now-. for he commission. How is that a bad
appearance And your appearance with your

round and experience as a presiding officer we
feel that there is any bad appearance on

Dratell): Just that -- we don't have a situation
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PO:

ADC (Maj

PO:

ADC (Maj

PO:

P

{LtCol

PO:

where someone was a district attorney and is now a
judge, we have someone who is still a district
attorney and is now the assistant to a judge who

may have adjudicated functions in a commission
process.

Okay. I have considered the challenges made by the
defense. I am going to forward a transcript of
volr dire which contains a reference to RE 12, so
that will go alcng with it. The transcript -- that
will include the transcript of the challenge and
the prosecution's response. In addition, Majo%
Mori, that motion on the 912 (N) matters and your
motion on the adjudicative function advice<and your
motion on the impropriety of the presidiﬁ@f%@f;cér

providing legal advice -- you understa@diwha€%%‘am
saying? T *

. . . w w‘s'\’x )
Mori): Yes, sir. S

Can you have those to opposingmsognqglwby the 7"
You notice how much time I am gzvr%g&wou, for me
that is a heck of a long time.“ Apd that way they
can comment -- no, so thi }ill&get up to

Mr. Altenburg all at the same*time so he can
consider your request for a different standard --
for a standard so he,can.consider your motion
concerning whether. or, not*J should provide advice
and your motion ¢en ef§% ' the adiudicative advice
all at the same‘time %ou get it on the 7, trial,
and you have -it back:to, your comments ready by the
10" and I will t¥y to get all of this stuff in to
Mr. Altenpirdgion the 10" because he is the one that
makes th%}@éciéion.

% %%§é§~8ir.

Okay. ™%

#
XXX%&; Yes, sir.

Okay. Under the provisicons of MCI 8(3) (A) (3), I am
nct going to hold the proceedings in abeyance.
Now, before I call the members in I am going to ask
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this question; who is lead?

DC (Mr. Dratell): I am lead.

PO: Okay. I am going to tell the members that when
they come back in. Okay?

DC (Mr. Dratell): Yes, sir.

PO: I am going to call the members in and then we wiLIW

go through voir dire with them generally, okay?
Ready? Call the members. :

Please be seated. The commission will co
order. Let the record reflect that all the

present when the commissioned recessed ﬁge once
again present. { -

The members are present. F%M%;\vaf

Mr. Dratell, vyou are the lead attorney for
Mr, Hicks; correct?

DC (Mr. Dratell): That's correct, sir,

P0: That means, members, generally when I call on the
defense, generally he widl be speaking for the

defense. However,.: 1ﬁk OPﬁMOIl or Major Lippert
have been cast they“

%,

Have all memb@ﬁg completed a member questionnaire?
Apparently §o e

Both sidggkﬁave _been provided a copy of those
questlonnalres°

U Y My
P (LtCol XXXX) %m sir.
DC (Mr. 5?&telli: Yes, sir.
S .
PO: Apparently so. Trial, please have the a

questionnailres marked as the next RE,

P (LtCol XXXX): These will be marked 13 Alpha through
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Echo at this time.
PO: Those questionnaires will be sealed.

Members, there has been an cbjection to my
instructing you that I will instruct you and advise
you on the law. I have not granted that objection,
but I am telling you that a motion will be
forthcoming on that objection that you all will be

seeing at some later time. Keep it in mind. né
Right, defense? e .,
DC (Mr. Dratell): That's correct, sir.
PO: Okay, members, several of you indicated An

questicnnaires that you had some apprehension’ £Sr
the safety of your families because of your
participation in this military commi'ssicti~.and the
release of your names to the publies, I can't go
back and unbell that cat. But d@&all ‘menbers
recognize that it wasn't the trlal or -defense that

released your name? Apparenbkyiglk’members
recognize that. Al

Will the release of the names,\of your names,
affect in any way youf*ablllty“to listen to the
arguments of trial and defense and serve as a

member in accordlng t0awo%$ duty in this case?
Apparently not. s f

Counsel, you E%zhxggzﬁéd that you intend to refer
the voir di: « of U.S. v. Hamdan and focus
question 5% the mémbers based on that voir dire.
This is the sam@, this is RE 10 and 11. You all

still gofhéxq;t that?

P (LtCol XXXX).: Yesi sir,

bC (Mr. Dfatelﬁﬁy Yes, sir.

PO: Mr. Hicks, once again this is the exhibit that
counsel have in front of you. You weren't here,
but Mr. Dratell -- some member of the defense team
was here for all voir dire; right?
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PO:

ACC:

FO:

Dratell}: That's correct, sir.

Do you object to them basing their questions cn
this?

No, sir.

Okay. Okay, Members, I asked you all several
general questions yesterday. Any member want to
change the answer to any of those general questiéns
I asked about your participation? Apparently npt.

A

Members, right now I do ask you this, probably the
most important question of all of the voir dire:
Does each member understand that he must dlsregard
anything that he may have been expose: to in any
way and decide the case of the Unitéd S@&tgs v.
Mr. Hicks solely on the evidence & ﬁgewiaw
presented to you in this courtroem? - Apparently all
members understand that. e T

TNy
Members, 1f counsel ask youﬁﬁ‘huestlon and it is
going to take you into a cla531f;§d area —-- you all
know where that is, they don' so 1t is on you to
say can I hold that foxr a closeéd session. They
aren't gocing to keep re%andlng you of thart.
Apparently all members” uﬁ%ﬁ%stand that.

General voir dlﬁg, trlal?

‘%
o e

P {(LtCol XXXX): Thaﬂk you, gir. Gentlemen, I am

PO:

Lieutenant Colonel XXXX, U.S5. Marine

Corps. AT the table with me is my co-counsel,
Major XXX%§§nd my paralegal, Staff

Sergeant X .  Together we represent the
Ug%ted"ﬁ%ates of America in this case.

”Just a gouple questions. First of all, since

arr g here at Guantanamo Bay and up to the
present has any member been contacted by the media,
any contact with any media?

Apparently not.
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P {(LtCol XXXX): Anticipating the trial date may be in
January and there may be further trips to
Guantanamo Bay, 1s there anything in any member's

professional or personal life that may impact their
ability to act as a member?

PO: Apparently not.
f“
P (LtCol XXXX): Does any member receive, have any .

specific briefs, informaticn of, have any knowleége
specifically about the facts in this case?

PC: Other than what you received in the packet ﬂ%%orgxw
you? Apparently not.

P (LtCol XXXX): Each side in this matter is entlﬁied ple)
a fair trial and this of course w1lf§ﬁ®quf?e¢your
focused attention. Now, is there “an; thlngﬁat all
in anybody's background or life or oth®uwise that

may interfere with your ablllty eg%glve each side a
fair trial? £

PO: Apparently not. E ‘
P (LtCol XXXX): That's all I have, sir.

PO: Mr. Dratell? R

DC (Mr. Dratell): Good morni %+ T am Joshua Drateli. T am
civilian defense coun el for Mr. Hicks seated here
next to me.- _Also aré detailed defense counsel
Major MicHag Mori, United States Marine Corps,
and ManI e1frey Lippert, United States Army.
Major Qpr~§%fll conduct the jcint voir dire of the
commla§;o efibers. Thank you.

A i .
ADC (Maj Morl) Good morning, members. Do all members
greexthat the President has ordered that Mr. Hicks
be" prov1ded a full and fair trial?

PO;: Apparently so.

ADC {(Maj Mori): Colonel XXXX, in your opinion what would
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CM

ADC

CM

ADC

PO:

be required for a fair trial?

(Col XXXX): I believe first and foremost a fair trial
must be transparent and understandable to both the
public and the defense and the prosecution. I
think a fair trial must alsc include members of
this commission te be fair and open minded and
judge this case on the merits that are presented
before us and not any external information that may

have been gathered by the commissiocn by some other
means. v -

(Maj Mori): Do you think it is important to have'ﬁlve
witnesses here so that the defense can confr@nt _
witnesses against Mr. Hicks? e \§y

(Col XXXX): I think that would be your choice on ﬁhgt
and if you choose to do that we wilf‘lr@ﬁeh to that

openly, with an open mind and understand;ng, to try
to understand it.

(Maj Mori): Do you think to be a- é:%; trlal it would be
fairer if witnesses were brou here to testify

against Mr. Hicks vice --~ %gSy
Yes, Colonel XXXX? 4, ”

o

P (LtCcl XXXX): I am going to&ohjecg gir, this is

PO

ADC

CM

ADC

argumentative., . . Sy

Let's let him?efgue jD@t for a second. Ckay?

(Ma3 Mori):
defense.

_ ‘just a piece of paper that the
ég;dn 2 ask questions of?

{Col XXXX) ¢ My pefbonal opinion, the ability to look
at, somebd@g and hear their answers is probably
advantageous for me to better understand the facts
llnut egcase. Whether that's the case or not
because of the logistics I can't say. I will
just -- I will judge the facts as they are
presented to me in either way.

{(Maj Mori): Do all members agree with what Colonel
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XXXX expressed?
PO: Apparently so.

ADC (Maj Mori): Would all members agree that it is
important for a fair trial for both sides to have
access to the same evidence?

PO: Apparently so.

ADC (Maj Mori): Would all members agree to have a falr
trial, it is important to have both sides to

sufficient time to prepare and investigate the
case? {W E

PO: Apparently so.

ADC (Maj Mori): Do all members understand that 1tx%%”more
difficult to go back and investigate things that
have occurred after a substantlai%peﬁfod cf time
from that event?

‘x\f

PO: Apparently so.

ADC (Maj Mori): And that delay, that time period may cause
the need to conduct mo%@ work and investigation?

LY

PC: Apparently so. %%@ :

ADC {(Maj Mori): Does émy gxmxkr agree that tc have a fair
trial and holﬁasomeohe responsible for their

conduct that 1% is™enly fair that that person know,
before tgﬁg W something, that it is a crime?

PO: We havg’a%%ggytlon from Colonel XXXX.

CM (Cel XXX Y. Slr, ‘T believe that you are asking me to
efpret whether the law is valid or not and T

sl tktplnk in this forum right now that we should
answer that question.

ADC (Maj Mori): Sir, I am not asking to interpret the law.
I am asking -- looking more to judge and to look at
the members' individual views and how their
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PO:

ADC

PO:

ADC

PO:

ADC

PO

individual view would be. That's really what I am
asking right now to determine --

(Col XXXX): Sir, in my person opinion, ignorance of

(Ma]

(Maj

{(Maj

(Maj

the law is not a defense.

Mori): Does any cother -- does any member believe
that it wouldn't be fair to hold someone
responsible for doing something when they had no
idea that it wasn't criminal. _ e
You got the panel -- at least you got the presiding
officer confused on that one. Members, do all ’
members agree that if the legislature of Florida if
I was hula-hooping in Orlando on the 1°%. @f*July'v
2001 and on the 1°'of January 2002 the leglslature
of Florida passed a law saying that hula ~hooping as
of January 1, 2000 was unlawful, wouldwybu all
agree that's bad, makes it an ex pos facto law?
Apparently all members agree w1b@ that" There, can

you state -- . \Vﬁ\

Mori): Yes, sir. I should hat =pﬁﬁ it simply,
sir. Do you think that the pririgiples or does any
member believe that the principles of freedom of
speech, racial equality, liberty, and justice are
principles that only belong to America or do they
belong to all of mgxflnd°

What do you mean by that7 I am really asking, what
do you mean? e

Foy Wi
Mori) : Ar’“fhozixﬁrinciples that in the individual
members' views apply only to Americans or to all
people%ln the world?

YOUNM@Qn do?the members -- do you mean does
Brownbé@k&w1sh that everycone in the world had all

‘those freedoms that you just talked about?

Morlq. Yes, sir.

Yes, I do wish that everycne in the world had all
theose freedoms that you talked about.
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ADC (Maj Mori): All members agree?

PO: Apparently so.

ADC (Maj Mori): And do you think it would be fair to hold
conduct committed by a non U.S. citizen not cf the
United States and condemn that conduct when U.S.

citizens could do that conduct in the United States
and would not be ccondemned.

P
RN

P (LtCol XXXX): Sir, I am going to object again. Thig+
is just not narrowly focused to determine whethex
there is any bias on any part of the member "y

P

PO: Go on. If you can make them understand that -
question, then you can ask it. a

ADC (Maj Mori): In conduct, is it fair for cqnductx

committed by a non-U.S. citizen ‘in another country,
for the U.S. to condemn that condu@ yet if a
U.S. citizen did it within Unlted >tates 1t would
not be a crime. Do you thlnk

PC: I cannot answer that question?&ﬁMembers, can you
all answer it? = )
S
’ \ B
CM (Col XXXX): Not yet. . =
-, L \‘{ P
CM (Col XXXX): I don't. understand the question. Give me
an example. ﬂf%%

ADC (Maj Mori): Y&, séﬁ $8ir, if I may —-

)«
POC: Excuse{me, that is Colonel XXXX and Colonel XXXX
sald ‘not yet
ADC (Maj Morl) “Whatever it was that a U.S. citizen in the

United ‘States could do scmething and would not be a
crige, do you think it would be unfair for the
United States to say that if a non-U.S. citizen did
it in another country to say that that conduct was
criminal even though for a U.S. citizen to do it in
the United States it was legal? To impose higher
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standards on non-U.S. citizens and not in the U.S87?

PO: Who are you asking the question of, Colonel XXXX?
ADC (Maj Mori): Yes, sir,
CM (Col XXXX): Make sure I understand your guestion. You

are saying if a law did not cover a U.S. citizen
and he did something in the United States clearly
he would not be held acccuntable for that action;-

correct? ;,% kS
ADC (Maj Mori): Yes, sir. '
B T ‘ .
L E K 5 : w0
CM (Col XXXX): I am dissecting your question. So*if . thaty

same person was not a U.S. citizen, coggucted that
same act in another country, ke it hls O or ‘some
other country other than the United Stat®s “should
the United States hold that 1nd1v1dy@l accountable
for that action?

o,
<y

ADC (Maj Mori): Yes, sir. é% :
CM (Col XXXX): Is that a fair repf£§§£tatich of your
question?

ADC (Maj Mori): Yes, sir. ﬁﬁ%c .

CM (Col XXXX): As far as- U S€ f2§? do I think it would be
fair to hold them accountable, no, I don't think
that would be Fatr. Would I -- if he fell under
the jurlSdlCthD of international law or for
whatever recasen fell under the jurisdiction of the
U.S. then ﬁear y kbecause he is cutside of the
conting nt”" United States, then yes, I do think it
would-be fa ¥ to hold him accountable.

'4 % 3&;\@ ..... \Vt\w
ADC (Maj Mofi) "Bo all members agree with Colonel XXXX's
interpretation? (Indicating) Thank you, sir.
,
CM (Col XXXX): You're welcome,
ADC {(Ma7j Mori): Do all members agree that it is important

for soldiers to distinguish themselves from
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civilians in combat zones?

PO; Apparently so.

ADC {Maj Mcri): Lieutenant Coclonel XXXX, how would you
expect a scoldier to distinguish themselves from
civilians?

CM (LtCol XXXX): 1 only speak for the United States, but

the distinct uniforms, for example American flag

patch, something that separates you as an Amer1c§n=z
scldier. R

ADC (Maj Mcri): Would you expect different countriagxtoa. 

L e
have different ways to distinguish themséigﬁg?ﬂyﬁ

CM (LtCecl XXXX): Different countries, vyes. {% %% -
ADC (Maj Mori): And different cultures? '», \ j

. o,
CM (LtCol XXXX): Well, that wasn't the, orlg%na; questlon
ADC (Maj Mori): I know. I am just Qddlng to that Would

you expect different cultures to have different
ways to distinguilsh themselvesy cultural

differences? ~%%
4
CM (LtCol XXXX): Cultural @1f€%xences, yes.
S %f i

ADC (Maj Mori): Do you thlnk a ‘soldier can distinguish
themselves from. :v1lrans by what their actual

conduct theﬁﬂare elgaged in could distinguish them,
sir? & ; #

CM (LtCol XXXX)")

ADC (Maj Mo 2& : Su@h as flying a plane would be obvious
at‘you sare in a military marked plane?
\ .
% R
CM (LtCol XXXX):: Correct.
g

ADC (Maj Mori): Do you think being in a trench, front-line
area would distinguish --
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P (LtCol XXXX): Sir, I am going to cobject again. I
mean the proper way to litigate this case is to put
on the evidence, argue what we think the law says
and then make argument at the end of the case. The
defense counsel is attempting to argue his case,
his entire case to the panel and trying to get --
trying to elicit an opinion on something that they
have heard no evidence on, not seen the law on, and
it is the unfair way to hold these proceedings.

A,
%,

PO: Thank you. Members, you all are being asked an,.. xxgk
opinion. Does any member believe that they are*as "
they sit here right now an expert on the law of%w ’

war, law of armed conflict, international %ﬁw ogﬁ
whatever law you are going to be looking at
Apparently not. Go on.

=t

ADC (Maj Mori): Yes, sir. Would all member§§%ﬁtee w1th the

principle that actions speak louder tﬁ n words?
L e

PO: Speaking for myself I agree W}@p that ‘as a general

rule. ",

;A% W

ADC (Maj Mori): As a general rule,. is there any member who

disagrees with that as a general rule?

X >

PO: Apparently not. - s
ADC {Maj Meri): Does any mé%%er ﬁﬁve any knowledge

regarding the cdnflict;in Kosovo in the late 1990s?

PO: Generallzlng%kno %%dge, I was stationed in Germany
at the tlme = We d troops there in Germany.
By N
N

ADC (Maj Mori)gé ﬁﬁat\pegiod of time, sir?
A R

PO: I got, to” ermany in '96 and I left Germany on the
§3rd of "May 1999,

ADC (Maj Mo%% ' You had no knowledge, actual involvement of
support of operaticns or --

PO: I sent a judge there.
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ADC {(Maj Mori): Any other member have any knowledge about
any conflict in Kosovo?

Negative response from all members except the
presiding officer.

Does any member have any knowledge about the
conflicts in Kashmir between Pakistan and the
government and the Indian government?

fﬁ
%,
e
PO: Are you talking about any knowledge other than P
generalized?
ADC (Maj Mori): Just general knowledge, any knowle@ge at %y
all? R S
N
g, 21 %’*
CM (Col XXXX): You mean do we know what had happened? °
% -, E . W ¢
ADC (Maj Mori): It exists, yes, sir. o, .
LT ¥
CM (Col XXXX): Yes. o N
N
PO: Does any member not know tﬁfr‘there«is conflict in

Kashmir? Apparently all membersxhave read some
records of it. )
5N ¥

ADC (Ma] Mori): Beyond just generalrzed specialized
knowledge, has any member recelved any specialized
reports, briefs,. read an? articles or any boks on
it? ?.%& Sy

PO: Apparently notx%‘ a

ADC (Maj Mori): Are %ll members aware that they are
appointed’ to four military commissions that are
occurri at ‘the same time?

PO Af%\members know you are here. You have been
appoinﬁ@d to four military commissions. They are
occurring seriatim, not at the same time. I am not
holding a joint military commission.

ADC (Maj Mori): Yes, sir. One after the other?
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PO: Right.

ADC (Maj Mori): As you are deciding issues cf law for the
first times, do you believe it will be difficult to
keep legal issues separated from the different
commissions?

PO: Apparently not.

ADC (Maj Mori): Colonel XXXX, you say no. Why do you r
feel confident in that? ,%%

CM (Col XXXX): I work in the XXXX career field and :
I run an organization for 300 people and g end
about 800 million deollars a year. I have manyw
many, many issues on my takle at one ti in any
given day. I can keep those separate, and believe
me these four cases I can keep the fadts separated.

PO: And the law? w Y
CM (Col XXXX): And the law.
ADC (Maj Mori): Do you think it mﬁkég‘le:dlfficult when you

have to hear the cases if the“cases are heard right
one after the other the one day to the next day
versus if there werewbreaksin between?

&

PO: Are you asking Colonel

ADC (Maj Mori): Yes, .sir. I orry.

d

CM (Col XEXXX): Ipéﬁon E make a difference to me.

ADC (Maj Mori) imDoes any member feel it might be difficult
to keep the facts or legal issues separate from the

fofmxt}fferent commissions?
N e
PO: Apparehtly net.

u,

ADC (Maj Morl)f Does any member believe that having
members, different members sit on four -- the fourx
different commissicns would be fairer?
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PO:

ADC (Maj
PO:

ADC {Maj

PC:

P (LtCol

PO:

P (LtCol

Does any member believe that that's their decision
to make?

Apparently no member believes that's their decision
to make.

Mori): Yes, sir. Sir, one second please,
(Indicating) _
Mori): Sir, no further general voir dire mé
questions. (T
Colonel XXXX? o, %,
P, . -, %‘if
XXXX): Yes, just one question. Will aﬁl o

members be able to keep an open mind ndioon81der
evidence as presented and consider theéwldw as it is
presented and make that fair determigati%y?

Apparently so from all membera% f1¢ \w

%,
r '1 - W

I intend to allow and condugt qﬁestlon of members
cutside the presence of other members Does any
member or any counsel object?%g

3
E

XXXX)Y: No, sir.

%% %
DC (Mr. Dratell): No, Slf&%&%

PO:

Members, we e about to go into individual voir

dire. Unde¥, the“ru¥és I am required to determine
what matterfxﬁg cansider concerning a challenge if
one were Baﬁbe*made against any member, including
myself,; shotld be forwarded to the appointing
authdrity for his decision. I am also required to
deﬁ%r@gne if the proceedings should be held in
abeya ceswhile challenge is being ruled upon and
alsc® réqguire to determine to keep the voir dire in
proper bounds. That's why I will be remaining in
the courtroom for individual voir dire.

We are going to recess for 15 minutes and start up
in 15 minutes. I will come in and we will bring in
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the first individual member. Okay?

P (LtCecl XXXX): Yes, sir.
DC (Mr. Dratell}: Yes, sir.
PO: The court is in recess.

The Commission Hearing recessed at 1051, 25 August 2004.

F,
The Commissions Hearing was called to order at 1114, a AN
25 August 2004. L
&, ..:,;:
PC: Please be seated. The commission will come te ™

crder. Let the record reflect that allgpﬁrtleg
present when the commission recessed arexonce agaln
present. We have a new court reporter, Sergeant XXX
who's been previously sworn. The ”g”

commission members, other than mysel%ﬁ@nd Colonel
XXXX, are not in the courtroom. . R %

v
Trial, individual voir dlre.o§%% @h; I'm providing
Colonel XXXX a copy of hlS uesth%gmalre which
was previously marked as an“RE. . Trial.

P (LtCol XXXX): Sir, we have none other than that which
was already asked yesterday.

PO: Defense? ”ﬁxq

DC (Mr. Dratell): Yes, % do; sir, if I may. Good morning,

Colonel XXXX%

CM (Ccl XXXX): ﬁgood moﬁ@anq

DC (Mr. Dratell) %§ESterday there was some discussion. I
am®syre if it was with you specifically, but it was
certaifly with all the members and it was again

" this morning about limiting your consideration to
whaE}the evidence is in this case with respect to
Mr. Hicks. You also understand that the charge
sheet has no evidentiary value at all?

CM (Col XXXX): Yes, of course.
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Dratell): And you give it no weight?

XXXX)Y: Correct.

Dratell): BAnd with respect to the facts, in terms
of the President's order declaring Mr. Hicks
eligible for this commission, as a factual matter,
has no weight whatscever in this proceeding?

£

XXXX): Correct, aﬁ%

ﬁ:? ’

Would you -- let me just -- it has weight %§®to ¢
whether or not he was jurisdictionally brougﬁt heke
correctly under the requirements.

Y A%
Dratell): But I mean as a matter of ev1aent1ary
fact in the context of the elements of*%h&
offenses. M
E . \g\
Yeah. L e
ﬁa ‘g %“%

Dratell): And you have been’ 1nvol @ in
courts-martial in your caﬁeer lﬂ%ﬁ e military?

XXXX}): Yes.

Dratell): As a memberxof %@e court-martial -- as a

uror rather? e 3 ‘?
. (N

XXXX): I've pé%ﬁkgkjﬁrér. I've been a witness.
I've been awspgcm I+court-martial convening
authoritg&bn two different periods.

Dratell):w%%hd you've never acted as judge though?

A, ‘,&

XXXX)is ﬂg \

7k w%%

ellﬁ% And have you ever been involved in more

one court-martial at a time with a similar set

of fdcts or a similar set of legal issues.

XXXX): As a convening authority, vyes.
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Dratell}: But have ycu had to make determinations
of fact or law about separate courts-martial at the
same time, the way you will in this case?

XXXX): That's -- as a captain, I ran numerous
summary courts-martial, where as the summery
court-martial officer you are making determinations
of fact and law. I would —-- it's been a long time,
but I'm almost positive that I ran mcre than one
summary courts-martial at the same time. &a

Dratell): Can you tell us how -- and Colonel ¥HEXXK
did during the group voir dire, but could you tell
us how for yourself you will keep all of t@gge uugw
cases and all of the facts and legal issues™ =, ‘
separate so that you can make an individualized
determination as to each person befor% you?

XXXX): The same way that I keep other'impgﬁtant
matters in my duties as a commissioned officer
separate. I

O

Dratell): And dec you also ~;d§£§%&%§ that these
proceedings may last longér “than the average
court-martial, the trials of Bhese cases may go

well beyond what an ordinary court-martial may last

in a day or two dayamghét these may go on for

several weeks? ﬁ%X o
N \y‘

Dratell): Aﬁﬁwﬁdﬁgunderstand that that may make it
more difﬁ%@ﬁltlto;compartmentalize, properly?

XXXX): Yes,

XXXX): E ¥hink that's a matter of opinion. If I
have tqwjuétrtoncentrate on four separate things
over=gn.extended period of time it is probably less

than whit. I do on a daily basis than duties right

Dratelf{): and I know you've read MCO Number 1 -=-
and you have, I assume?

XXXX): Yes.
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Dratell):
that you have been given. And you don't have to
worry about it and I'll read you the section it
talks about the admissibility of evidence. It's

, Military Commission Order Number 1, and it

says evidence shall be admitted if in the ocpinion

of the presiding officer, parentheses, or instead

6 (D) (1)

if any other member of the commission so request at

Because I know it's part of the package

the time the presiding officer renders that

opinion,

the opinion of the commissiocon renderedwat
that time by a majority of that commission, @%ose
parentheses, the evidence would have a probat

ve

value to a reasonable perscn. %% %%

Now, that section essentially leaves toﬁthe “&
presiding officer the question of adm1551blllty

?e

unless a member requests a vote c¢f Ehe entiré

commission on that piece of ev1dence i Ig@%hat the
way you understand it? ", R
. o Py
X¥XX): Can I see 1it? e LA
f{fﬁ ) ’ t‘j%. _ 5
Dratell): Sure. (N "
“,
I'm passing it to him:
ks §

XXXX viewed the documgg%n";f
XXXX): VYes, 81r ﬂg%f
Dratell): And eggentlally, what that does it gives

the comm1551om;at the request of a single member of
the commlsgézn‘to override the decision of the

presiding™g

v1dence

XXXX) -

Drat 11):

%és

™,

¥

icer on a gquestion of admissibility of

o)

And are you prepared to exercise that

responsibility when you deem it appropriate?

XXXX) :

Yes.
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Dratell}: And are you prepared to do that in an
affirmative way and not necessarily to wait and
look around for the other commissioners to see
whether they are all in agreement to do that when
you feel it is appropriate to do sc?

XX¥X): Of course.
Dratell}): Now, we've also had discussed -- and the
presiding officer mentioned it this morning -- that

he will from time to time advise the remaining
commission members on legal issues. He also sald
you're free to accept it, to accept that of "«
counsel, to accept your own opinion as to legaf

issues. You recall that obvicusly? P ?% g

XXXX): Yes. a Ve
4 : ;
Dratell): And you're not a lawyer? 8 \\\w%
L‘) \5\

XXXX): No. N
Dratell): Have you had any. klnd ogfspecialized

legal training of any kind?"™ %&
XXXX): Military. . ¥

Dratell): And what.wgﬁ%g‘thét be?

/"‘3'

XX¥XX): Senior Offlcer s Legal Courses, things of
that line. .mﬁﬁ }‘

Dratell) éﬁ%w, as'bart as the presiding officer's
1nstructlon}§o you, he said that you would not be
requlred to" accept his version of the law. But
would&\ be fair to say that because he's a lawyer
and a. f er military judge for a significant

pef;od 5% time that it would have influence on you?

*'\x

XXX%):; No more influence than yours or the
prosecuter's. T mean, I can read, and so I will
read it. If I don't understand it, I will ask

enough people until I am sure I understand what it
is.
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DC {Mr. Dratell): Well, that raises another guestion, how
do you foresee getting the assistance you need to
make the independent analysis, that is your
responsibility as a commissioner to decide whether
it is the presiding officer's version, the
defense's version or the prosecution's version or

some combination of that, that that is going to be
what your position is?

ﬂ“
CM (Col XXXX): Well, I'm sure we'll be in here, and 1ffl% :
have a question, I'll ask. e ‘&\
)2‘3& " 7
DC (Mr. Dratell): Now, have you ever made legal P T
determinations before of the type that we're.
anticipating in this case? . % iaf”
/ :
CM (Col XXXX): Of the type that we're antlc1pat1nq ﬁﬁ
this case, no. s Mk}
DC (Mr. Dratell): Are you comfortable g; uncomgortable with

that responsibility, not havﬁ@g necessarily the

training or experience dOlﬁg ie?
i kS

CM (Col XXXX): I'm not uncomfortablew%itﬁfit.
<

DC (Mr. Dratell): But it's n&t £he %sual court-martial
experience that you've hé%?s

CM (Col XXXX): 1It's the samgxtype of thing in the sense
that you determlﬂe law It's just different laws.

F N,
DC (Mr. Dratell) ﬁ%wAfI want to turn to something else
that was, broum%

t. up yesterday, just focussing on
one paﬁt of it. You talked about brief things that
you had- rec ived in the course of your duties with
r%gpect t@mﬁl Qaida and other related issues and
ith re%pect to whether or not you remember them
%ﬁw, if, something in evidence jolts your memory so
that you do recall something in a briefing. Do you

understand that you must disregard what you heard
in that briefing?

CM (Ccl XXXX): Yes.

47




DC

(Mr.,

Dratell): And will you -- how will you keep it from
corroborating for you the credibility of a
particular piece of evidence if it matches
something that you heard in the briefing and that
makes you recall it. How will you go about that?

CM (Col XXXX): Well, I understand the importance of the

DC

CM

bC

PO:

DC

CM

DC

{(Mr.

(Col

{Mr .

{Mr.

(Col

(Mr.

responsibilities that I have along with the cther

commission members. I understand that that's tha<
requirements and I can make that distinction. vf ,
Dratell): We talked also yesterday about your v1$1t

to the World Trade Center two weeks after September
11*" 2001, and you were asked a question .&f how%l%
made you feel -- and I don't have the transcript
right in front of me -- but by my recpllectlon is
that your answer, said that you thodght ‘%?thhlnk
you were asked whether it made yoﬁ@angry,yﬁnd you
said that you thought it would make any-American
angry or any person angry, Iggon T gemgmber the
precise part of that answer;dput you ¥idn't answer

really as to yourself, {L"%ould ﬁust ask you
again. TIf you could tell fus: hoWélt made you feel,
specifically?
,%§ y
XXXX): It did not make my angry. Did you go
there? g; .f}vs

Dratell): I act@glly lIVe, yes --

Colonel XXXX pleage It is the other way
around. %&

g

. LN
Dratell):'isagpow very well. Believe me, I live
there, . é -
m, oo g, ot
XXXX) bil@would imagine it did not make me angry.
Tt made me sad. It was a lot of destructicn and
1os§W9f life.

Dratell): Yes. And it was an intense scene, was it
not, even two weeks after. It was still smoking?
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CM (Col XXXX): Yes.

DC (Mr. Dratell)}: Debris?

CM (Col XXXX): Yes.

DC (Mr. Dratell): The facade, broken?

CM (Col XXXX): Yes,

Y

DC (Mr. Dratell}: How were you going to separate that wi _
experience and those feeling that you had, no@x
necessarily anger, but the feelings that you dld

have from your consideraticon of the evidencge in the
case against Mr. Hicks? .%“%5 %

CM (Cel XXXX): It's separate things. {

DC (Mr. Dratell): Can you just explain for® us how_;
about deing that. Because we -——3yo0u understand
that we need to know and be conf dent that you can
be a fair cocmmissicner, separate tho‘*ythlngs out,
and give Mr. Hicks the fair “trial. that he's due and
that we understand that you understand is your
responsibility.

CM (Col XXXX}: I understand.: ;%ke read these charges. I
understand that the fact that anybody's charged
with anything doesn't apply more than that they're
charged with i;ﬁ Andsfymake no connection in my
mind between tho3 ch&?ges and my visit to the
World Trade£Cente :

DC (Mr. Dratell): Nothlng further, thank you.

P (LtCol XXXX @goth?ﬁg, sir.

PO: Tha kxyouw please return to the deliberation room
ang Kll Colonel XXXX to come in.
Let the record reflect that Colonel XXXX has left
the courtroom and Colonel XXXX has entered the
courtroom. Please be seated. Let the record
reflect that I'm handing Colonel XXXX his
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questionnaire.
Trial?

P (LtCol XXXX): Nothing, sir.

PO: Defense?
ADC (Maj Mori): Good morning, sir. .
CM (Col XXXX): Good morning. N

ADC (Maj Mori): Sir, following up on yesterday's v01r dlge
of you what legal, specific legal tralnlanhavé%yOu

had? ¢ g: /6

CM (Col XXXX): None. N
A g e
ADC (Ma] Mori): Have you -- do you have an?%relat1Ves or
close acquaintances that are attqgneys”a
Cw Y
CM (Col XXXX): No. xﬁ : "
.,j{. X y
ADC (Maj Mori): How do you see this new tpportunity to be
involved in deciding issues of. law and the criminal
consequences? o :
Y
CM (Col XXXX): What do I nhlnk about it, feel about it?
LT
ADC (Maj Mori): Yes, sir % :

CM (Col XXXX): Well%l] ve.B@en ordered to it. I'm
ordered go&ﬂO@it do it doesn't matter what I think
or feel_ about #f. I have been ordered to do it so
I tagg‘it%ge iously.

ADC (Maj ngﬁ); xf&5 but that is a different type of
ghallgﬁﬁ%ethat you haven't had training for.

CM (Col XXXX%& EYou re a Marine so you will understand my
answer to that. 1In 25 years I've been forced into
a lot of different circumstances that I had little
training for. Specifically, this particular
situation, but as training as an officer, I rose to
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the occasion.

ADC (Maj Mori): Yes, sir. Now, you know Colonel Brownback
is an experienced judge advocate from the Army. Do
you feel that you may be looking te him to see what
area he might be lcoking at on the law, or what his
opinion on an issue might be?

CM (Col XXXX): 1If I don't understand the law as it is
written it would be purely because there's a
language I'm unfamiliar with and I would certalnly Y

ask him to explain that. &x %
ADC (Maj Mori): Sir, if we're getting specificallysinto%,

your billet with XXXX, just in general, fh»your ;
questionnaire, Question 19 you mentioned that a™
reasonable person might think there was an Yk
appearance cf impartiality. Was thét%$ust“based
solely on your role with XXXX, is -“that.what

. . . N g
you're dealing with, sir? G L s

‘;?

CM (Col XXXX): Yes. Ty Ty
o S §

ADC (Maj Mori): When did you first-é@p invelved and get

tasked to deal with Op@ration“Epduring Freedom?

CM (Col X¥XXX): On 9/11. . . 5
RN RN
ADC (Maj Mori): ©On 9/11. #2nd Your main focus was to deal

with the detalnee operatlons or the whole war plan,
sir?

SN "@%
CM (Col XXXX): In*myibéllet as the XXXX at XXXX,
in XXXX%%I focussed on a broader plane --

W

DC (Maj Mori):- S¢r,‘I$ém going to ask -- if I get into
aréas, hQ t -- how did you know who the enemy was in
Afghani®tan?

CM (Col XXXXh Ycu're really asking me a question that's
down at the tactical level. I really didn't get
involved in having to make that determination
because that's not where I focused my energy.
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ADC (Maj Mori): Was there any targeting regulations, or

discussions, ROE type thing that helped identify
who the enemy was that you are aware of?

CM (Col XXXX): Yes, ROE certainly helps you describe

that. And I can't go into the detail with that in
this session.

ADC (Maj Mori): Yes, sir. ‘f%
CM (Ccl XXXX): Happy to in the closed session.

ADC (Maj Mori): Did you get reports back from -- obvio&siy
the conduct of operations in Afghanistany~did you

get to read reports of engagements? )
>

CM (Col XXXX): Sure. ’fxmw“?’“
%«x%
ADC (Maj Mori): What was the general descrlptlon of the
type of reports you read? o O\
CM {(Col XXXX): You mean what was thé"cbﬁfeﬁt or what were
the reports referring to? }
ADC (Maj Mori): Yes, sir, what the reports referred to.

i, -\? .

CM (Col XXXX}): Well, theregwer s%@&étion reports as
typical of what we "e;2%§%eing from our components.
There are different ﬁ@onents The air component,
the land coTanent, the naval component and the

Marine compope: Tt Beyond that, I won't discuss in

this forgggg s e

ADC (Maj Mori)ga Slr, leit fair focusing on the first --

%5

AP {Maj XXXXVAw Cologel Brownback, could we ask Colonel XXXX
to. speékeup I believe the court reporter
dnd counsel are having trouble hearing him.

PO: Pleasé speak a little bit louder.

ADC {(Maj Mori): Sir, focussing on the first three months of
the conflict from October 7%, forward. First three
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months that was mostly -- not toc many bodies on
the ground?

CM (Col XXXX): Cocrrect. That's correct.
ADC (Maj Mori): Special forces.

CM (Col XXXX}): That's common knowledge.

ADC (Maj Mori): Were you intimately involved on how those "
units were operating and where and what they were
: ¥ E .,
doing? “ﬂ_} g
e S
CM (Col XXXX): Not really. That was not -- the migsion i

was given to the land competent commander%ahg’howf
he distributed those forces, and how he tasked
those forces was up to him. _i o L

ADC (Maj Mori): Were you involved in plannrmg Qr..
anticipating what type of re51stance\wouid be met
by U.3. forces?

CM (Col XXXX}: Say that again.

ADC {(Maj Mori): Were you involved in'anti ipating what type
of resistance the U.S. forces might meet?

CM (Col XXXX): Certainly. -~ ™ x4

ADC (Maj Mori): And do ﬁou reca&l what the basic sense of
what resistange. would be from the Taliban? I guess
I could askﬁ-—«repﬁ%ﬁse the question, sir?

CM (Col XXXX): Sufe," “\y
ADC (Maj Mori)%‘ %ﬁ?Oéfober 7", prior to us actually
startlng ith war, what was the scrt of situation
1n Afgh&mistan that was going con between the
aliban and the northern alliance. Were you aware

CM (Col XXXX): I was, but for me to recall that without
going back to the records, I mean that would be
difficult. I mean clearly there was contact
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between the two. I don't recall how much or how
little. For me to describe that in any sense of,

you know, putting a metric against it would be
difficult.

ADC (Maj Mori): Yes, sir. There was a sort of conflict

going on between these two forces, the Taliban and
the northern alliance?

CM (Col XXXX): Sure. ;A&
ADC (Maj Mori): And there were front lines, sir? _ x4
R

CM (Col XXXX): Some might describe them as front ligésﬁg
and others would say it is not a linear »* z%f
battlefield. ;ﬁg ;?“

ADC (Maj Mori): Yes, sir. In your opinion,*ﬁfawﬁhé'Talibah
have the right to resist attacks upon itg country?

CM (Col XXXX}: You're asking me to ma a;policy decision
and that is not for me to make tha@ﬁéécision.

ADC (Maj Mori): Just generally do Wéu%feel‘a country has
the right to defend itself against attacks?

CM (Col XXXX): A sovereign cgﬁgEry has a right to defend
itself from an outsi gy%phaék, yes.

ADC (Maj Mori): Sir, doi%;f jg‘what is your understanding

of what the{;ali n,:Whether it was, or was not,
the legitimate goyernment of Afghanistan.

K N

CM (Col XXXX): My upderstanding is that it was not
recognizé&@‘% a sovereign government. It did not
really haveya”government -- a governing authority
ong*would.expect.

ADC {Maj Meri): - Now, focussing on your involvement with the

detainee operations, sir. Do you recall -- can you
recall any names of individuals that you processed
through?

CM (Col XXXX): No.
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ADC {(Maj Mori): Were you invelved with John Walker Lyndh,
sir?

CM (Col XXXX): Yes.

ADC (Maj Mori): And I cbviously asked -~ and seeing --
and --
CM (Col XXXX): You could name -- §%;
ADC (Maj Mori): But naming him, %<¥'% &
N
CM (Col XXXX): You could name every person on any .. . ™

manifest and I would have to tell you that ves, Ljy
was involved in that. That I recognized their, name
from day in and day out; did I focus {%hggétha
name, day in and day out, no, I did“not.

. S

ADC {Maj Mori): At the very beginning, w v:&r_:e\‘)“‘yCVSW??F@%;&:j_‘fivolved
with the very first -- would you ‘be, I guess, be
put in the loop if someone was initially captured
or how long would it take tg'getmhéwk to you, XXXX?

CM (Col XXXX): It depends on whether it was a single
individual or a group ‘of individuals and sometimes
we'd get it instantaggoﬁﬁlyﬁand other times it
might take a week matimes even longer for that
information to flowhsup, just depending on where the
individual was, aptureq and the reporting cycle.

CN R
ADC (Maj Mori): Andﬁishthé%wgomething that would have gone
right here orsto Just XXXX and you?

o R

CM (Col XXXX): é%%’w_guld have come through the XXXX,
but it ‘woulkdrhave come through whatever component
wasresponsible; and in our case for the most part,
}t“wéﬁlthe responsibility of the land compcnent commander,
%, 5

ADC (Mai Mdf%Q? ‘Yes, sir. So you do recall John Walker

55



CM (Col XXX): That's a common name so, ves, I recognize
it. And I will tell you right up front, yes, I
recognize David Hick's name. It's a common name.
Ask me the other names that obvicusly I couldn't
even pronounce if I wanted to, would I recall them,

no.

ADC {(Maj Mori): Do you recall anything else that was just
generally about him that you got information from
Australia? {

CM (Col XXXX}): VYes, I would have known that. Vg%

ADC (Maj Mori): Would you kncw who the U.S. forces ﬁ@réz e

that captured him? “y
CM (Col XXXX): At the time I probably did know th“at ¥
Right now, I could not recall. ﬁk g
ADC {(Maj Mori): There would be records oﬁwtﬁgy?‘“”

CM (Col XXXX): I suspect there is, %gs,:l am sure.

ADC (Maj Mori): Now did -- you mentloned esterday about
the operation of the Geneva Copvéntion and the
conflict in Afghanlstan Initfally you said it
applied or you saw some documents saying that it
did apply, sir? _; W

g
E

CM (Col XXXX): There %a logﬁof discussion on that as
you could prob well imagine and it 1s centered
pr1nc1pally§€roun_ files of engagement. And again,

that is ore of any, many conversations that I was
pr1v1leged too, but was not in a position to make

dec181ons‘EP§ards Mr. Hicks.
3 WO

ADC (Maj Morij.: ./ sir.

CM (Col pio'e )E In the end, once the rules of engagement
wene glessed then I was in a position to have to
work"in the confines of those rules of engagement.
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ADC {(Maj Mori): Yes, sir.

CM (Col XXXX): So specifically, the question about rules
of engagement and the Geneva Convention -- you
know, again, this is something that I would have to
look back through and take a look at the records to
find out how all that was discussed; but it is more
of a policy issue not a military decision.

ADC (Maj Mori): And you mentioned policy and military. Dof"
think there's a distinction between a legal -
decision that you may have to make and a pollcy

decision, sir? “%%
. “%Q« . f

CM (Col XXXX): Now you're talking about as my role 6@ the$

commission? S hS
ADC {Maj Mori}: Yes, sir.

""m‘%m

CM (Col XXXX): I don't make policy dec1s¢Qns and I don't

make law decisions. I have to —- I am, going to be

faced with looking at the law and app ylng to this
particular unique 81tuatlon ‘ %{@%W

ADC (Ma] Mori): And there's a dlfference w1th somebody that
has the motivation, people who ‘make policy
decisions is different then; .what your job is here?

%% ?

CM (Col XXXX): Absolutely \\%x%

ADC (Maj Mori): Is tgg; %more for me to cover in the Geneva
Convention I wml ire terate in a different session,
classified” se sio

CM (Col XXXX): %&?ﬁt think so. But I'll leave that up
to yomkto make that determination, so.

B g

ADC (Mail Mofg%g  Yes, sir. What was your knowledge of the
'nor ern alliance and the U.S.'s interaction with
them during the conflict I guess?

CM (Col XXXX): I would prefer to do that in the closed
session.
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ADC (Maj Mori): What was your knowledge of the Taliban
before September 11%", sir?

CM (Col XXXX): None.

ADC (Maj Mori): What was your knowledge of al Qaida before
September 117

CM (Col XXXX): Ncne. With exception of obviously the

general stuff. I mean -- I did not focus in on kg%“
ADC {(Maj Mori): You had some basically in War College? ’
CM (Col XXXX): Yeah, exactly. e

ADC (Maj Mori): If loss of life occurred in Afghanlstan
when it did for U.S. forces, was that, something
that was reported to you as well, sﬁi% e

CM (Col XXXX): Yes. % N
ADC {Maj Mcri): Do you recall when twgfﬁ;rii”hbstile
casualty occurred? : "

%,

CM (Col XXXX): Specifically the date? -

ADC (Maj Mori): Just generalix;:%ir%

CM (Col XXXX): No, I dog ggknow “No, I couldn't tell you

when it occur&g ‘ I really can't.

5:_5’
4

ADC {(Maj Mori): Dld%you intefact at all with any coalition
forces begﬁdes the¥ north alliance, any other
countries forcé§p

CM (Col XXXX) K@S, wall -- did I interact with them? We
were coalL;}on headquarters so I interacted with
the\coalltlon headquarters. Those that were in the
CQalitIOﬂ headquarters so -- in my role. But as
fam. a$ those that were on the ground, did I
interact with them, no. And that is because once

again they reported through a land component
commander.
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ADC (Maj Mori): Yes, sir. But, were you aware on
operational order cf plans on when coalition forces

would be on the ground, when they were on the
ground in Afghanistan?

CM (Col XXXX): Yes.

ADC (Maj Mori): Do you -- is that something you can answer
here, sir?

CM (Col XXXX): No.

ADC (Maj Mori): Sir, you mentioned you had limited <
knowledge of Islam from briefings. Brleflngs%fn% .
Central Command, sir? R
CM (Col XXXX): No. Really it had to do with =-- through

my War College experience prior to gcing to XXXX
and then what limited discussion ofuit. ;
while at XXXX; but I mean nocthing 1n‘w“f$“
excruciating detail. sy 3
g @i « xfﬁwwf

ADC (Maj Mori): Sir, obvicusly being aroqu}XXXX

and a combatant commander,, policy decisions would

impact that combatant pommandéﬁ;é decision?

.{\i?\?% {' \\‘Vf

CM (Col XXXX): Certainly.

ADC {(Maj Mcri): And in poll gi élons that cocme down
invelve scme poﬁétlchwaould you agree with that,
six?

el
CM (Col XXXX): I %J%%re that there were policies that

are estab ished. that had politics involved. Does
every 51nqle poilcy have politics involved? Your
guessis as’gbod as mine.
T o '~«‘w;
ADC (Maj Mdrif\vm%@s, sir. But here the decisions you have
Q mé%e}as a member, between policy and political
imp. t has nothing to do with it?

CM (Col XXXX): That is correct.

ADC (Maj Mori): And I'd like to go back to the knowledge of
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the Taliban. If the defense were to offer evidence
either through written documents or expert
testimony that the Taliban in fact was the
legitimate government under international

standards. 1Is that something that you would be
open to consider?

CM {Col XXXX): BAbsolutely.

ADC (Maj Mori): Thank ycu, sir. I have no further -
questions. & %
PO: Trial®

_ : »
P (LtCol XXXX): Thank you, sir. Sir, vyour involy@ment

with the accused being on manifest -- just to make
sure, we're clear. Your invclvement githgéhat was
essentially made a manifest that was f@@%&ﬁded. Is

that correct, sir, or was it furth&%&@%in that?
e

CM (Col XXXX): Nothing further.

P (LtCol XXXX): And did you receive ans L
specific information abouﬁkﬁﬁe accused prior to
being involved with this comﬁiiFion proceeding?

CM (Col XXXX): No. T
<Ny
P (LtCol XXXX): Any knowledye that you may have
acquired while at XXXX ‘'either about the
Taliban or othegw%seéﬁbuld you be able to set that
aside and c3-sigh£%®he evidence that is presented
by both ai%%s{fh this proceeding?

sl

CM (Col XXXX): Yes,

P (LtCol XXXX):f%ﬁagﬁing further, sir.

4, s
PO: Defense?
, >%@’$e\\....ﬁ§
ADC {(Maj Mori): DNo, sir.

PO: Thank you. You may return to the deliberation
room. Please send Colonel XXXX in.
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Let the record reflect that Colonel XXXX has
entered the courtroom.

Trial?

P (LtCol XXXX): None, sir.

PO: Defense?

ADC (Maj Mori): Yes, sir. Good afternoon, sir. Sir, fﬂé
following up on yesterday's voir dire. S

H, y fi"

PO: I apologize, I handed Colonel XXXX the copy of Sy
his questionnaire. 5 e

ADC (Maj Mori): Sir, you were actually deployed to ;
Operation Enduring Freedom; is that Corf@&§°

e -t

CM (Col XXXX): That 1is not correct. Just, some ’
individuals from my unit who were."

% *

ADC (Maj Mori): And did any cof thosg%alrmen ever get
injured or killed in actlon*%p Afghanlstan7

CM (Col XXXX): No.

o ) 11\

ADC (Maj Mori): I'm assumiggiﬁ& o farther into the issue
without the requfr@@gaut rization, dco we need to
go into closed, sessiodn;~is that correct?

» 4 e
f . ‘M“‘\ k N ]

CM (Col XXXX): We can do‘thaé if you like, but I can tell
you rlght here I ﬁ%s not involved with any of the
operatlona actlcal level details of those
operations.” So what I tell you in closed session
is wHatsI am going to tell you here. I don't know
v%{y mué%m

ADC (Maj Mqu): Obv1ously, that is your unit so it had a

blg,;@pact in the war.
CM {(Col XXXX): That is your opinion. What I would say is

that 1 provided forces to another government agency
and that other government agency may or may nct, in
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your opinion, have had a big influence in that war.

ADC (Ma7j Mori): Had a big impact on killing Taliban and al
Qaida members?

CM (Col XXXX): I don't know that for a fact, sir.

ADC (Maj Mori): Your evaluation, sir, are you aware of
that?

CM (Col XXXX): I'm aware of what I wrote. u,{

ADC (Maj Mori): I have a fitness report of officer serv1ce

performance report 22 May 2001 to Z1 May 200?» sf%
I can provide you so you can —-

m,__% W\?y
CM (Col XXXX): I'm well aware of what my fitnéﬁ% mgport
P
says. R v e
ADC (Mal Mori): Yes, sir. And so it tal>.d'éﬁdu£wfantastic

results tracking and killing Tali

CM (Col XXXX): Yes. If you'll not;pe that I dld not
write that. That was wrltten and signed by my
superiors and what I' m‘telllng you is I have no
specific knowledge of?&Qy individual that was or
was not killed by mywor@anigation.

ADC {(Maj. Mori): Did you @Mer déf(*— you got daily briefings
on the -- at all& XQWV

CM (Col XXXX): I did, not” get "daily briefings. I got
brleflngsf%%éggblyyonce a week on merely the status
of my people ik term of administratively how they
were dolng, when they were going to rotate back.
And I E@o eed to let you know when I say my
pqﬁﬁ&e tﬁat?also included civilian contractors who
yere ﬁwaer contract to me to perform certain
duties.

ADC {(Maj Mori): That's fine, sir. Okay, sir. ©Now did --
what is the EC-130 info war system?

CM {(Col XXXX): An EC-13C is a compass call airplane. It
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is a modified C-130 that is in a general sense used
to p}ck up electronic signals.

ADC (Maj Mori): And --
CM (Col XXXX): And to jam.

ADC (Maj Mori): And to jam. And that was to -- that was
utilized in the conflict in Afghanistan, sir?

CM (Col XXXX): I believe it was. My role there, to get . %
to the point here, was I was the force sustalner‘é
for those airplanes. Meaning that when thosg“
airplanes rotated back and came in from the ﬁleld,
from operational units, I made sure that-*they iehe
maintained properly. If there was depoé%level -
maintenance, which means taking wingsfoffﬂand
engines off, we did that. If there was+any’
equipment that needed to be put on»thd@e alrplanes,
those airplanes would be flown and @lvenato me and
my team would put that equipment’ on th@ airplane,
test it, and then give 1t back to ‘what we common
refer to as the warfighterg. g%fw%

4 ”‘% A

ADC (Maj Mori): Did you ever talk withe any of your, the
individuals that worked%w1th you, when they
returned about what they d1d°

a'~ e
CM (Col XXXX): Which 1nd1v1du§is would you be talking

about, sir?
A

A "
ADC (Maj Mori): Deallngpwlthﬁthe Predator, sir.
CM (Col XXXX) : Dea hg w1th the Predator? I did have

discusgions*with them about some of their
operd%f&gs Wth none of the tactical details;
thlngs sieh/as how long were you gone, did they
take good care of you, always make sure that we got
'all you; paperwork in for getting proper pay,
administrative type details. It was only at one
point in time that I was ever given information
about the details of any operations, we can't talk
about that here and what I can tell you is all I
was told was where some of my folks were going to
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be.
ADC (Maj Mori): Okay, sir.

CM (Col XXXX): And that was it.

ADC (Maj Mori): Did some of your people —-- were they part
of XXXX?
o,
CM (Col XXXX): They were not, as far ags I know. That :

term is not familiar with me.

ADC (Maj Mori): 1In Questicn Numbker 41 on your -

questionnaire, sir, you mentioned again, a@andlng

tall with the threat of terrorism. Can you“expl&in

to me again what that means to you, sir?
u -“w\" B

CM (Col XXXX): What I intended to say there -- and,

apologize to the court for not exp&ﬁdlng on it so

that we could avoid scme of these, questlons -- 1is
that much like many of the threa@g%what have faced
this country throughout its hlstory ¥he American
pecple have found a way to sacnf c¢e and do what it
needed to do to endure. I would hope that the
American people would do the same in this case and
I'm proud to be part of the Department of Defense
and the Air Force durlnq«thls time when our country
needs us to do that %» *y

"y

ADC (Maj Mori): Thank yé%, sit.» And part of that standing

tall would bekﬁ malmtaln cur values?

CM (Col XXXX): Abso ﬁk@ly'

ADC (Maj Mori) .éWW%d a falr trial is one of ocur inherent
valué% in this country?

\, i
L P

CM (Col X¥XX): _Absolutely.

ADC {(Maj Mord): Sir, I know that we talked a little bit
before I asked you about the legal making —-- legal
decisicns and being involved with multiple
commissions, I would like to ask you some more of
the following. But you've had nc legal training;
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is correct, sir?
CM {Col XXXX): None,.
ADC {Maj Mori): And --

CM (Col XXXX): None other than the annual briefings that
we get on the laws, on the conflict and those kinds

of things.
A
ADC (Maj Mori): Yes, sir. Have you been a member in a
court-martial before?
CM (Col XXXX): I have not. 4 " -
ADC (Maj Mori): Have you been a convening authorlty fox a

court-martial? .
J" QLT
CM (Col XXXX): I have not although I have been*a,
commander with UCMJ authority. J have ‘hever had to

‘“‘e}

ADC (Maj Mori): Do you have any close frl%wgs or any
relatives that are attorneys?

CM (Col XXXX): No.

ADC (Maj Mori): And you d thlnk lt will be a challenge
to deal with leg;QQEssags in the commissions?

CM (Col XXXX): I belle?e that there will be legal issues
that will have t@ be? discussed and understood, but
I alsc unﬁ%?stand my role on this commissicn is to
both judge @he “Law and the facts. Which means that
if I had é%g,esﬁlon about the law, I would look to
various- re fFces including the defense counsel,
prosecutf@nw and Colonel Brownback to help me
answer, Eﬁose questions. If I don't get a
'suff1c1§nt answer on that, then I will seek help
through the court in other ways. I am not going to
be éhy about asking those kinds of questions
because 1 am not a lawyer.

ADC (Maj Mori): Yes, sir. And you're not concerned being
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involved with four different commissions that are
going on? Well not on the same day, but are
occurring in sequence that you might confuse issues
of law or issues of fact?

{(Col XXXX): Major, I can honestly tell you I don't
think that is going to be a problem.

{(Maj Mori): You don't think it would be an issue if you
decide an issue of law in one commission that that,
decision in that commission won't flow over into %
your decision in another commission? e

b
e
(Col XXXX): If the evidence presented in cone case | %%V

brings into a question of law in that case and that
same question of law may or may not pertain t the
next case, and that evidence has not beenm
presented, then I'll ask the questlon in th&t
second case.

{(Maj Mori): So you would rely on your%kQPW%edge from
other cases -- £ ”

M}w

(Col XXXX): I wouldn't say that ;—
(Maj Mori): =-- on how you.%led operate in the next
commission?

Okay. Thank you”fér véirig argumentative. Come on,
move on. _ W

4 . N ”},

. S 5

' «x@ m §

{(Maj Mori): Qkay. Yes*%51r

No. Thaaﬁ\{su?%Colonel X¥XX.

(Maj Mori): =1 undeérstand, sir, but -- sir, you are
exp?easiﬁgwéoncern in the questionnaire about
concern to your families due to publicity. As you

e instructed earlier today, that release of your
njﬁ%§>was not the fault of the defense or the
prosecution.

(Col XXXX): I understand that.
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ADC (Maj Mori): You lost a professional acgquaintance in the
World Trade Center?

CM (Col XXXX): Yes, Colonel XXXX.

ADC (Maj Mori): And do you think that will impact you at
all on your ability to sit in this commission?

CM (Col XXXX): While that was a very sad incident and
while my heart goes out to his family, I can tell .
you that my duty here is to be fair and objectime. *

ADC (Maj Mori): 1It's the noon tone, sir, they are tggh%ng
the base. @1*; Ay
CM (Col XXXX): My duty here is to be fair and objectlve :
and I will carry out that duty. {
A e, M
ADC (Maj Mori): Thank you, sir. One minut®, sir, /Sir, no
. I
further questions, thank you. v :
PO: Trial? i, C
P (LtCol XXXX): None, sir. R
"5,
PO: Thank you, Colonel XXXX& pleagg leave the
courtroom. : S
' R
S
CM (Col XXXX): So I can sendﬂfﬁﬁtﬁe next person?
51 _wgf
PO: Okay. Trial éhdxdefQHSe, it is a -- according to

Major Mori you fﬁ@ »heard the noon tone, which T
haven't gﬁardV31nce I've been here. The gally
closes at 1300 %hich is where most people are going
to eat I would rather continue on, but I
recognlze that you all want tc eat. We'll continue
with ] ‘}Vldual voir dire at 1310, giving everyone
a fulk\ ur to eat. Any problem with that, trial?

P (LtCol XXXX)j No, sir.

BO: Defense?

DC (Mr. Dratell): ©No, sir.
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PO: Court is in recess.

The Commissions Hearing recessed at 1201, 25 August 2004.

The Commission Hearing was called to order at 1312,
25 August 2004.

PO: The Commissicn 1s called to order. All parties )
present when we recessed are once again present. A
The presiding officer and Lieutenant Cclonel XXXX

are present. : g
: ¢ ' 3 . A %u.
I'm passing to Lieutenant Colonel XXXX his4 R,
questionnaire for his use if we need it during
; g T ey
this. &
el "g%
Trial, wvoir dire? o “%S“f
P (LtCol XXXX): None, sir. SR
PO: Defense, voir dire? =é;'j b
ADC (Maj Mori): Yes, sir. Good aftexnodn, sir.

CM (LtCol XXXX): Good afternoof,
b \%
ADC (Maj Mori): Sir, I'd like to %@k you some questicns
directly dealing-with your participation in
Operation Endurlng Ffeedom

CM (LtCol XXXX): I @Qgers€EMd

ADC {Maj Mori): 6%ﬂ you: —— when did you first get notified
that@gou wou%? be going over to Afghanistan?

CM (LtCol XXX% 1 Myjnotlflcatlon -- this is going to be a
ballpark figure -- probably middle of October O01.

ADC (Maj Mor;);& After or before the bombing campaign had
started in Afghanistan, do you recall?

CM (LtCol XXXX): I believe 1t was after.
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ADC (Maj Mori): And now, you were working directly -- you
were at Fort Bragg; is that right?

CM (LtCol XXXX): This is correct.

ADC (Ma]j Mcri): So you were working directly with the
special forces units from Fort Bragg; is that
ccrrect?

CM (LtCol XXXX): Yes. %fj

ADC (Maj Mori): Are you part of that -- are you partgéf t@e
special forces unit there? T

S ' '&%‘.

CM (LtCol XXXX): I am not special forces, no. 5&&‘ "

ADC (Maj Mori): Okay. But were you directly attached to
them? "gx e o

ES
\&

5,

CM (LtCol XXXX): I was not attached to a speclﬁﬂ forces
unit. I was attached to a XXXX. - *“\y

M,
ADC {(Maj Mori): ©Okay. And which ultjﬁ&gelgrbecame XXX
is that correct, sir? : "

CM (LtCol XXXX): Yes. XXXX stbod up

various task forces over. in:the gulf, and I was
attached to one of; them,

K *§
AN

ADC (Maj Mori): And th t was under General XXXX, XXXX?
o

CM {(LtCol XXXX): ;f“wex%e going to go further than that
we'll neeo © go, into closed session.

ADC (Ma] Mori): Ok%§. Can you tell me where on the ground
yod%@@re located in Afghanistan?

CM (LtCol XXXX)\x I'd like to discuss that in closed
seS§1on

ADC (Maj Mori): Okay. Same if I asked the question when
you were there?
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CM (LtCol XXXX): Yes, I'm sorry -- well, I can give you

the ballpark when I was deployed. That was roughly XXXX
through roughly XXXX, and

that's give or take a week or two.

ADC (Maj Mori): Yes, sir. And what was your role in
Afghanistan?

CM (LtCol XXXX): I was an intelligence operations and ‘
plans officer. s

N
ADC (Maj Mori): Can you explain to me what -- 5 %
. £
CM (LtCol XXXX): Closed session. I apologize, but we' ﬁ%
have to go intc closed session. R n%%y

ADC (Maj Mori): OQkay. Were you involved with,¥5%§gn I —
were you involved with obtaining informatdon that
had come from captured personnel? . = .

. R

CM (LtCol XXXX): We're going to have to goﬁ%gto closed

session, I'm sorry. T 4
‘%f *z% \

ADC (Maj Mori): Okay, sir. You'vélﬁavelnonlegal training;

is that correct? ) =

L ;;%h?
CM (LtCol XXXX): That's correct.

&

ADC (Maj Mori): Ever satm;%%a'co t-martial member?

CM (LtCol XXXX): No, fd have %ot
ADC (Maj Mori): C1v1f%§n jury duty ever?
CM (LtCol XXXX) %ever been called.

ADC (Maj Morl)x %%%@y Any close friends that are attorneys
gi ‘relatives that are attorneys?

CM (LtCol X%&é&: No.

PO: You've noticed the common response to all the
members about friends who are attorneys? It's sort
of scary, isn't it?
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CM (LtCol XXXX): I was implying nothing, sir.

ADC (Maj Mori): Yet you are now in a role where you have to
actually make legal decisions and determinations?

CM (LtCol XXXX): Yes.

ADC (Maj Mori): And you're familiar that typically would be
done, at least in the American judicial system,

either military or civilian, by an independent . A
judge? _ EA
CM (LtCol XXXX): Yes. x;\ *
B Ty ‘

ADC (Maj Mori): Do you have any hesitations abgut fllllng
the role of the judge without legal expef&ence°

CM (LtCol XXXX): No, I do not. -

ADC (Maj Mori): Can you explain why ngL, ei;?

CM (LtCol XXXX): Why not? Because {lhe" COQplSSlOH is
based upon the doccuments éhat have been provided to
us. That 1s our role. That has been determined by
authorities higher than myself! I believe that T
am perfectly competent as aimilitary officer and
professional to carry but§§hose duties.

ADC (Maj Mori): Now, Y ﬁ mentloned in your questionnaire
that you're sl ghblyiconcerned about your family
might get cééﬁacte hecause of the notoriety and
you're awaTe that neither the defense nor the

prosecutlon>were responsible for your name being
released “the media?

n“f
%

CM (LtCol Xé%%):. %es, I understand.

ADC (Maj'M‘riY;\_Now, you describe in your questionnaire
kind of a self-study on al Qaida, Taliban, and
Islamic fundamentalism?

CM {LtCol XXXX): Yes.
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ADC {Maj Mori): Can you -- I guess, in a nutshell, dealing

with al Caida, what is your understanding of who
that is?

CM (LtCol XXXX): That is the -- you mean specifically
what is al Qaida as I understand it?

ADC (Maj Mori): Yes, sir.

CM (LtCol XXXX): It is an corganization set up under Usamgfﬁ
bin Laden, Islamic fundamentalists, and that is..y
understanding of al Qaida. '

ADC (Maj Mori): And prior to 9/11, did you have any 5 "
knowledge of al Qaida, sir? Yo %7_
% o ) o
CM (LtCol XXXX): Very general. ¢ ¥
A S 4
ADC (Maj Mori): Very general? And what do y@u belleve to
be the goal of al Qaida?

CM (LtCecl XXXX): Honestly, 1 do not hes% éfgood answer
for that. g Ty
ADC (Maj Mori): The Taliban, when did*you first start

learning anything about\;he Taliban? Prior to 9/11
or after 9/117?

CM (LtCol XXXX): I do nQE%fégall hearing about the
Taliban cther tﬁan in,extremely general terms prior
to 9/11. I knéw-:that ‘the northern alliance and the
Talikan were at war, and that's about the extent of
my knowledge '

ADC (Ma] Morl)g Si;, do you feel that the Taliban had the
righfxtozbé{ cfending its country from an attack?

CM (LtColeXXX)_ """" “Defending its country against an attack?
Well, I think that was the whole reason for
onfest, 1is whose country was it.

ADC (Maj Mori): But would you agree with the principle that

whether it's a good government or a bad government,
that government in power has the right to try -- an
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inherent right to try and keep itself in power?

CM (LtCol XXXX): The government in general, yes, I would.

ADC (Maj Mori): What is your, again, your understanding of
Islamic fundamentalism as you described? What do
you -- how do you distinguish that from just other
Islam?

CM (LtCol XXXX): That's a good question. Islamic

fundamentalism, as I understand it, 1is very fgi'%a
focussed on Islam, specifically te the, I guess, E
the deletion of other followings, other faiths.

ADC (Maj Mori): Is that an area cf knowledge that- y@Q would
be open to hearing evidence on to help e ucate fou
in the area of Islam or Islamic fundamen llsm°

s 'iw «% »

CM (LtCol XXXX): Certainly. o )_x

_ . . wﬁ‘@

ADC (Maj Mori): Sir, in Question 41, y u talkéd about
September 117", driving home,. “the 1des that freedom
isn't free, and that our mxgltary is wvital to
defend it; is that correct?:

o

CM (LtCol XXXX): That is correcgg ¥

ADC (Maj Mori): Do you think ﬁh't%the military is also
vital for them t@xdefe d ‘dur core wvalues as
Americans? _h"m ‘%vy

ADC (Maj Mori): fﬁﬁd”wo§1g you agree that one of those
values%is*fairness and equality?

CM (LtCol XXXX):- Yes.

) "

: Y

ADC (Maj Mori): Kind of going back to the questions I asked
yéﬁmsﬁout the legal experience and filling this new
role™as a finder of law or a decider of law, as an
intel officer you obviously are the person in the
know in the unit you're working with because of
your role as an intel officer and your experience;
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correct, sir?
CM (LtCol XXXX): VYes, that is correct.

ADC (Maj Mori): And you might have seniocr people in rank to
you looking to you for information and advice
because of your job and your experience?

CM (LtCol XXXX): That's correct.

ADC (Maj Mori): Is it fair to say that during this
commission process that you may, as well, look
towards Coleonel Brownback for his experlence ln Q;s
legal background and knowledge to help youéln
dealing with issues in this commissicon?

ng
*Rlﬁk

CM {LtCol XXXX): In understanding legal term1n810g¥ and
things like that, yes, I do. T Tt

ADC (Maj Mori): Do you think if he expre$sed.dﬁ%§§1nion on
a legal issue in the deliberatjon roomg do you

think that might impact on yoqr de01§ﬁons that you
make on the issues? o ”5'

4%’

CM (LtCol XXXX): I believe it would 2%rry as much weight
as any other member of“the pangi based upon the
rules that have been: se%@before us.

ADC (Maj Mori): And so,:sir%%gdu&&écognize that there could
be a sort of %Ppear 'ice’that he might have

influence ova@\other .members but for the rules that
say he shou&dﬁﬁt

PO: What does‘that'have to do with Colonel XXXX7

’M

ADC (Maj Morl): I m: fﬁst asking on his perception, sir.

It! s«@@e last question on this area. I'm moving
on, “&Z‘ iy,

'.‘{
%

CM (LtCol XXXX): 1I'm sorry. Could you restate that?
ADC (Maj Mori): You're basing that you won't let it

influence you based on the rule, but the influence
would still be there. But you would have to try to
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remember, okay, the rule says I can't let their

influence impact me; is that what you're saying,
sir?

CM (LtCol XXXX): It would not be a matter of having -- or
trying to remember. I would remember.

ADC (Maj Mori): Yes, sir. Do you -- during any of your
units that you participated with in Afghanistan, or
individuals you met, was there any loss of life,yf
U.S. casualties? .,

3

CM (LtCol XXXX): Yes, there was loss of life.

e,

A ‘@

ADC {(Maj Mori): Do you remember when the first hostide U ﬁ
casualty occurred? Y
2 ™ ..%ﬁ\.
CM (LtCol XXXX): No, I do not. b e
M o,
ADC (Maj Mori): Did it occur while you were in c¢ountry or

after you departed, sir; do you récalL?

CM (LtCol XXXX): Well, I'm pretty Qonfldent ‘it happened

before I ever got in counnry %y

ADC (Maj Mori): As an intel offlcer, yéﬁ have to collect
information and determlﬁe whether it's reliable or
not; correct, sir?2c = . v 7

f%vx %f v,

CM (LtCol XXXX): That's'%orreQﬁ;

PO .

ADC (Maj Mori): How@deyog"@ ink your experience as an
intelligqnéélwéfiéer will impact your ability here
to determine the credibility of either what
witnesses?ggg say, or documentary evidence, or any
type of" 1n%§lligence that you might receive during

thiswcommigsion process?

Y
CM (LtColMXXXk?X§ I'm not sure as an intelligence officer
th&$ s necessarily a correct statement; but
certalnly all the informaticn is going to have to
be weighed against the rest c¢f the information, and
you base your decision upon that.
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ADC {(Maj Mori): And you're aware that the standard that
applies here to find David Hicks guilty of any

charge is beyond a reasonable doubt. Do you
understand that, sir?

CM (LtCol XXXX): I do understand that.

ADC {Maj Mori): And is that a standard higher than what you
may use as an intelligence officer to put into one
of your intelligence reports to confirm the .
information? I guess, i1f you received 1nformatLQn
from -- during ycur role as an intelligence _
cfficer, what standard do you use to screen it to
determine whether you would pass it on as vaﬁyg‘bley

intelligence? “n%%%a_ ¥
CM (LtCol XXXX): Ideally, you're going to have m&%;1ple
sources of information to corroborateﬂo@ not: I
don't know if that answers your qu@sE}on
ADC (Maj Mori): No, that does, sir. wxﬁld you say that

beyond a reasonable doubt proof would be higher

than that? ,@ . hd
N
PO: Would you like to propose an 1%$tructlon for him on
' beyond a reasonable doubt, Majer Mori? I mean,
that's a matter of law. % Do,you want to tell him

what ycu think it ﬂs*@nd ask him if he understands
that? B :

3 2
ADC (Ma3 Mori): Well,s~si¥, I'm' just trying to explore his
performance&gﬁ hl% =whtelligence duties where he is
making creﬂibllltw?calls

e

PO: Well, th:% you may do that, but don't use a legal
term”%oﬁgo thét.
A
ADC (Maj MOIl) Yes, sir. Multiple sources is something

you would require before giving intelligence or
determlnlng if it's credible?

CM (LtCol XXXX}): I would not say it's reguired, certainly

not. But that's -- the more information you have,
the better,.
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ADC (Maj Mori): And would it also be important to hear how
far removed the person is from the source that
provides it to you? The person that you got the
information from, did they actually observe the

event versus scmeone who heard it from somecne
else?

CM (LtCol XXXX): Certainly.

&

ADC (Maj Mori): Now, during your time in Operation Desert *
Storm, did you have any interaction with prlsoners
there? x%
. z:s% “5@{% QN‘V }\"s
CM (LtCol XXXX): No, I did not. Py
iy

ADC (Maj Mori): What was your knowledge of thé northe:ﬁ

alliance? <x*-

s o

CM (LtCol XXXX): Very general based uponzneﬁq f%@%rts or
reports from documentary—type,thin%@fgﬂ
AN T W

ADC (Maj Mori): And did you interagt“wﬁ@h%any northern
alliance forces in Afghanistegn?
N

CM (LtCol XXXX): No, I did not%

Q& . 5

ADC (Maj Mori): Did some Qf thé serv1ce members you work
with interact with north%rn alliance forces?
&
x

CM (LtCol XXXX): Yes,%they did.

A, s

ADC (Maj Mori): Diﬁ‘yoﬁ“kaeract with any coalition
partners out51de the northern alliance forces,
serVLce membgrs from other countries?

CM (LtCol XXXX): 'Wgﬁll need to discuss that in closed
se581on

\.,_ Y
~ ‘x

ADC {(Maj Mo%%gﬁ Have you ever heard of the name Saif al
Adel®?

CM (LtCol XXXX): 1 don't believe I have.
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ADC (Maj Mori): 1Ibn Sheikh al Libi?

CM (LtCol XXXX) No, I have not.

ADC (Maj Mori): Muhammad Atf, alsc known as Abu Hafs al
Masri?

CM (LtCel XXXX): No, I have not.

ADC (Maj Mori): During your time in Afghanistan, did you
ever hear David Hicks' name? x%%

3

CM (LtCol XXXX): I did hear his name in the media.

: A
ADC (Maj Mori): Did you -- anything from the courséxgﬁ%gour
actual operations that you were conducting? ™.
CM (LtCol XXXX): No. o o

A

ADC (Maj Mori): Did you ever hear any infprmatibﬁwabout an
Australian who had been captured‘ﬁ@ggugh your -—-

CM (LtCol XXXX): No.

V%%: :
ADC (Maj Mori): Did you, againg during your actual

operations there, did you learn about John Walker

Lyndh at all? K

n

A T, ,
CM (LtCol XXXX): Again, onl¥y thrdugh the media.

ADC (Maj Mori): Only thrdygh the media. Sir, one moment,
please. < n, e

The assistant defénsé counsel conferred with his co-counsel.
¢ : . &

ADC (Maj Mori) wSifx what did you learn from the media
aboungavidFHicks?

CM (LtCol”XXXX)r, I just recall that an Australian had
beén captured, and that's really about the extent
of it, just one more little tidbit of informatiocn.

ADC (Maj Mori): Did you form any opinion or have any
thoughts when you heard that?
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CM (LtCol XXXX): No, I was tco busy.

ADC (Maj Mori): Did anycne else ever talk to you about what

was going on there and who they were capturing --
the U.S5. was capturing?

CM (LtCol XXXX): I'm not sure I understand.

ADC (Maj Mori): In relation to David Hicks, other people 4%
that you captured, not in your ocperational aspec%s
of it, but just in the social? £

A,

CM (LtCol XXXX): No. .

. %

ADC (Maj Mori): You =~- someone answered, sir, before you,
had answered that the order tells you that it" s
this way, and so you're going to abide by-the
order. And all of us as military offlcers have a
sort of instinct to follow the order. “Bo’ you feel
that you would consider either the!gawfulness of
orders or whether those orders provide what would

be required for a fair trial? = "
S o
CM (LtCol XXXX): Yes. | w7
ADC (Maj Mori): And if thosewordbrs didn't provide our

standard of justice, ygy would be able to say that
that order is 1mpr6pef“&§Wen if was issued by the
Secretary of ggﬁense°

CM (LtCol XXXX): Would I u t'rstand or would I be able to
comment whether or not the order was lawful? Is
that t?e qggﬁtlgn°

ADC (Maj Mori):. NO€RjﬁSt lawful in the typical sense that
yQu“would say, Marine do this, Marine do this; but
}n”the_sénse that an order written that creates a
Justice system, and you as a decider of law, would
you,be able to decide whether or not that system
met Gertain standards that are required cutside of
the Department of Defense.

PO: Are you golng try to provide a brief to educate him
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on what you think on this?

ADC (Maj Mori): Yes, I --

PO: Would you like to wait until he gets that brief?

CM (LtCol XXXX): I believe I would because I'm not sure
I'm tracking where he's going.

ADC (Maj Mori): Are you open to information and arguments

that might ask you to say the Department of Defeife
was wrong? '

CM (LtCol XXXX): Certainly. Lo
}% T
ADC (Maj Mori): And if you saw the evidence an*the légal
arguments and agree with them, you wotldn't .
hesitate to find that it was wrong.

CM (LtCol XXXX): No. + \{“' -

N
. »
ADC (Maj Mori}: As an intelligence off1Cer* dd you have any
opinicn what techniques can ‘be utallzed on an
individual to gain 1nformatlon from them?

k

CM (LtCol XXXX): No, I do not.%, ¥
§’=‘.>,
. . Kn ﬁ
ADC (Maj Mori): Have ycu recelved @any training in that
area? &%} n
CM (LtCol XXXX): No, . ‘have ﬁi@.

ADC (Maj Mori): Yoﬁ“don t deal with the collection of human

intel? |
!i

C (LeCol XXXX) NS% T don't.

w’a,q ’ *w &
s i

ADC (Maj %OII :: Do you work with or have been associated
wgih others that that was part of their job?

CM (LtCol XXXX): I've been associated with them, yes.

ADC (Maj Mori): Have they ever discussed with you what type
¢f techniques they may use too?
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CM (LtCol XXXX): No, they have not.

ADC (Maj Mori): Do you think that the techniques employed
on a person to gain information would be important

to know to weigh the credibility of that
information obtained?

CM (LtCol XXXX): Yes, I do.

ADC (Maj Mori): Sir, I have no more questions. .

3

PO: - Trial? 7
%(?ﬁ

P (LtCol XXXX): None, sir. *nxay- o
PO: Thank you. You may return to the delx%erathn

room. Please tell Colonel XXXX to com@wln

Let the record reflect that Colonel‘f%%& has left
the courtrocm and that Colonel XXXX has entered

it. , k'
f&“\ \ »
I just provided Colonel XXXX hls copy of the
questionnaire.
Trial? *

A ‘ N\%‘w
P {LtCol XXXX): None, Sir- x@%’

A .

PC: Defense? p ﬂ':. ‘.y

& . K “?’Mg&{'

,
DC (Mr. Dratell):&;Yes, s1r, thank you. Good afternoon,
Colonel X Lleutenant Colonel XXXX?

CM (LtCol XXXXT %‘Yes “ Good afternoon, sir.

% 4

DC (Mr. Drate}l) .I want to take you back yesterday just to
explbieya little further scme of the answers from
yeste day. And the first is, with respect to what
you've cenceded were strong emoticns about
September 11%", that you would take your emotion out
of it, with respect to your duties with the
commission. And I just want to know how you intend

81




CM

DC

CM

DC

CcM

BC

CM

DC

CM

DC
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to do that?

(LtCol XXXX): Sir, the way I intend to do that is to
look at the case objectively and try to put my
emotions aside, which I will.

(Mr. Dratell): But without knowing what the evidence is
in advance and without knowing what the legal
issues that you're going to decide -- without

knowing them now in advance, how can you assure pé'

that something will not rekindle this emotion and

interfere with your ability to be objective? =
e

(LtCol XXXX): I can only give you my word, sir.&j‘é .
LN
(Mr. Dratell): Well, you want to do your duty in this
case; correct? ; EN
%,%J
(LtCol XXXX): That is correct, sir. Wm%%; :
L ‘%M“"?\

(Mr. Dratell): And you don't want tm”refusé‘an
assignment that you consider-:an.important one in
the context of not only —jﬁhotﬁpeqéﬁsarily your
career, what you considerﬂiﬁathe,context of the
military. '

(LtCol XXXX): That is correct

(Mr. Dratell): So yo ‘éhtrying\to cvercome this

emoticnal issue%;hat‘zéu have by trying tc stay
objective? . . 7
\%% d
(LtCol XXXX): Tﬁ%tlis a”correct statement, sir.
=,““ : z%‘ -
Vi
{(Mr. Dratellf?%\ﬁﬁt you've never been in this position
before, I tak& it?
K E W ‘"m,&uj\\ x“‘x&‘ .
(LtCol XXXX): “No, not at this level, sir.

' ¥
(Mr. Dratell): And that has to do not only with facts,
but also with respect to making legal decisions?

(LtCol XXXX): 1T've made legal decisions under UCMJ
only, sir.
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DC (Mr. Dratell): But not as a judge.

CM (LtCol XXXX): Never as a judge, sir.

DC (Mr. Dratell): And are you familiar with what are called
mixed questions of law and fact that involve a
particular application of a legal principle to a
set of facts that may be different from one case to

another case and how the law is applied? A
CM (LtCol XXXX): No, I cannot say I'm an expert at thaﬁqv
sir. o
£ 4,
. ¥ . F
DC (Mr. Dratell): Well, what we're concerned obvidusly. with

is the ability to get an objective panel that can
give Mr. Hicks a fair trial. And as you sit here
now in advance, I just -- I'm concerned: abéut how
you can assure us that your emotions will ﬁot
intrude. And I'll just give yousan gﬁample, and it
may have something -- even if it has to do with Mr.
Hicks, I think we agree that-it" would?be

inappropriate to let the emdklons get in the way;
correct?

g

CM (LtCol XXXX): Yes, emotions%{ill not get in the way,
sir. -

LS

. e
” %
<>>

DC (Mr. Dratell): But even thlngs that have nothing to do
with Mr. Hicks. % ra1sg emotions with you that
would 1nterfer“w th your ability to do the job
which you cén T ev n anticipate now because you're
not in the 31tuatron I want to just give you an
example, The sharge sheet, looking at the charge
sheet, : alks about the history of al Qaida; and
1t talks about that al Qaida was formed in 1989, a

en-M Hicks was 13 years old. Yet

some%hlng in the presentation of evidence with

Vrespect to that could trigger an emotional response

for,you. And I just want to know how you can

assure us that that's not going to interfere when
you say vyou have these strong emotions?

CM (LtCol XXXX): Sir, I'm a very passionate person, and I
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believe in justice. It's probably one of my moral
absclutes, that I believe in justice; and everyone
should receive a fair trial. That's one of the
foundaticns of my life and I believe justice under
the law should be served both ways for Mr. Hicks
and yourself. BAnd that is my -- probably, my
strongest belief, one of my core values that I like
to identify myself with, sir.

DC (Mr. Dratell): You understand with respect to the chagéé
sheet that I just read from, that as a matter of
evidence, this has no value whatsoever? L )

N
CM (LtCol XXXX): I understand, sir. It's just a charge
sheet. A

5&“‘“...

DC (Mr. Dratell): And with respect to the Presldent s
determination that Mr. Hicks is ellqlblemto be
charged as a matter of what's in that de%;rmlnatlon
as a matter of fact also is to be glven no weight

by you? o :ﬁk%

CM (LtCol XXXX): I understand thatﬁ<§irq

DC (Mr. Dratell): Now, you'll be hear®tng multiple cases,
and we want to be sure-about whether or not you
feel comfortable w1bh deciding different issues and
different cases, seelpg %%gnesses perhaps in one
case, seeing th@wsamexwltness in other cases, and
being able to j&gge ﬁgaﬁ witness or that issue
solely on wh t 1 mbefore you with respect to that
particular : on, And I want to get your thoughts
on that proc ; If you've ever had it before, if
it make you&feel comfortable, uncomfortable,
configqnt%%§ow ?ou feel about that?

. %

CM (LtCol XXX%} “'m very comfortable that I can
compdgtmentallze those issues, sir. One case being
one é@S@, ancther case being another case. Based
on the duties that I've performed in the past --
I'm & deputy brigade commander for an aviation
unit, multiple issues over multiple times and
multiple things that I have to do; and T do them
fairly well, sir. So I think I can do the same in
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this setting and commission.

DC (Mr. Dratell): It's not just multitasking. Understand
what you're going to be facing. TIt's not just
multitasking. It's taking almost the same
infermation or the same types of issues with
respect to cone person, and then eliminating that
from your deliberation with respect to another
person with almost, maybe the same facts, maybe the
same witness, maybe the same legal issue. g%
Different facts, different persons, so it's not thé@

same as being able to handle more than one task at

a time.
P
$Z‘A,
CM (LtCol XXXX): Understood, sir. S T
DC (Mr. Dratell): And do you have experience with“that in

the context of what we're talking aﬁ%g@?'%%mﬁ

Do g,
. \’:: S

CM (LtCcl XXXX): 1In a legal setting, no ir.

DC (Mr. Dratell): If the presiding o fiéefszﬁht provide
Lieutenant Colonel XXXX thefﬁ Number 1, please.

"1.5
5,

The presiding officer handed MCO-1 to Lieutenant Colonel XXXX.
ey ;
S

DC (Mr. Dratell): TIf you couI&“Ld%gfat section 6{D) (1) --
and unfortunately; thel copy that I have is not
numbered, there-are ro ‘page numbers -- but it's
about half-way “through the document; and toward the
bottom, it's, a sectién marked "admissibility." And
if you cqﬂfﬁﬁﬂyst%%ead that to yourself, and then
I'11 jga% Q§k you a couple of questions, please.

The member did' as iﬁ%t%ucted.
e S
3 i, .
CM (LtCol XXXX): Okay, sir.
DC (Mr. Dratell): Now, do you understand that that gives
vou the authority to call for a vote of the entire
commission if you disagree with a decision of the

presiding officer with respect to the admissibility
of any piece of evidence?
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CM (LtCol XXXX): Yes, I do understand that, sir.

DC (Mr. Dratell): Are you prepared to exercise that
authority?

CM (LtCol XXXX): Yes, sir, I am prepared to execute my
duty.

DC (Mr. Dratell): And are you prepared to exercise 1t in aﬁk
affirmative way and not necessarily look for an.. %

alliance, look for somebody else to do it first? :

CM (LtCol XXXX): No, sir, I'll come forward as an fﬁw _‘%%%
individual. PR ’

DC (Mr. Dratell): Now, with respect to the preésidi
officer's instruction earlier, in which he
noted that we object to, which is “& ‘_ :
presiding officer will, at times, provide advice on
the law to the other commissiop membekxrs. BAnd the
question is how are you going to keeprthat from
having more influence beiggiwha?hﬁg presiding
officer is and his backgrdund, amd the influence
that counsel such as myself, or any of the other
defense counsel ox the’prosecu@ﬁon, and how are you
going to make that dggermingtion on an independent
basis. So if you%%ouf@%%fplain to us, if you can?

CM (LtCol XXXX)}: It is a very.difficult orchestry (sic),
yes, it iS.vﬁlﬁ ill tzke the facts as you present
them, apply the o what is written in front of me
as to the: wgﬁitifmy interpretation, how you will
presengmit,s%\Bycounsel, also as the defense and if
there's further questions, I will ask Colonel
Brownbagk for any further clarifications, what I
hqp%y;énaowfrom the defense and also yourselves 1is
help}Qg%me with that information as I read the law.

DC (Mr. Drafg}i)? And are ycu comfortable or uncomfortable
with™that position for the first time, I assume, in
your career?

CM (LtCol XXXX): I'm comfortable, sir.
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DC {(Mr. Dratell): But this is the first time in your career
you'll be doing that?

CM (LtCol XXXX): Yes, sir,.

DC (Mr. Dratell): Now, when you said yesterday, and in your
questionnaire, that you were concerned about
reprisals from al Qaida, in particular, I think w%%
mentioned; but with respect to your role in the
commission process -- and I want to ask you if
that's not an assumption -- isn't that an
assumption that someone like Mr. Hicks has .
something to do with al Qaida? Isn't that: jus%
prejudging him as to his connection or w#th- respéct
to some of the issues in the case?

e

CM (LtCol XXXX): I wouldn't say that, sir. ﬁ°Woﬁﬁd"jhst
say —-- when I said "reprisals," I Was, trylng to
give an example of what I would he saylng I don't

know who would give me reprlﬁgés “ﬁt @ a feeling,
sir.

DC (Mr. Dratell): Also in your quesﬁionnalre, as was
discussed yesterday, at some point you expressed an
opinion to someone in some fordm that all of the
detainees at GuantanaQ? were terrorists. And I'm
curious what the is Mas for that opinion.

CM (LtCol XXXX): What&}b asket as had I ever stated that
opinion priocr. ™, K ing to be totally honest
within the qyesf&o=w%1re When the Guantanamo
situation.’ ﬁé@wg01ng on a long time ago and, yes, 1in
the pa@L%I prob%ply said that. I wanted toc be
totally hopest. Yes, I have been in conversations
because I dbme from XXXX. A lot of soldiers,
we've., b émfln Afghanistan, not myself personally.
Qnd tho&®e. conversation have come up, yeah, there
was a. Lgt of terrorists taken, and they were taken
to“Gu%ntanamo Bay. And I've been in those
discussions, sir, and that was the context of what
it was, nothing specific.

DC (Mr. Dratell): But I'm just curious what the basis was.
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How did you form that opinion? What information
did you have to form that cpinion?

(LtCol XXXX}): I actually took the opinion from the
conversations themselves., They were defined as
terrorists in the conversations, and I used the
same term, =sir.

(Mr. Dratell): And when you say it was just general, I
mean you understand that you can't generalize in X
this process®? ii

(LtCol XXXX): Yes, sir, I understand that. N

(Mr. Dratell): And ycu express it as an opinion t ;t yeu
expressed as one time, and I'm gettlng the senge
that it's not your opinion now. i ;

€ &‘*.;Mm%& .

(LtCol XXXX): In retrospect, no. s

(Mr. Dratell): And what changed yoq;)ﬁ%@ﬁ?

(LtCol XXXX): It's a fair term ?'usé$m§ir. Because

there's no one -- there's bee
that's been done here, and thé
statement to say. §

S

>,
%& 3
(Mr. Dratell): And you meﬁtlonegfdue process yesterday.
Sc it leads -- Eﬁtu@iiy, “t's my next question,

no_ due process
L's not a fair

which is: How, would*you define "due process™?
AR
(LtCol XXXX): I gge lﬁ a36justlce, I guess, what you

would say- s justﬁ@e in and under the law in a
Settlng of same§sort such as a courtroom.

{Mr. Drateli Ahd in the context of that definition,
dqgé;it\ et your definition of due process if the
prosecutmon puts on a witness who reads a statement
that -was made to that witness, but not fhe person
whémgéde the statement --

P (LtCol XXXX): Sir, I'm going to object.

PO:

Go on.
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DC (Mr.

PO:

Dratell): -- and the defense does nect have an

opportunity to cross-examine the person who
actually said it, the conditions under which it was
made or any potential motive for the statement, but

only the person, for example a law enforcement
agent wculd come in?

Before you answer the question, let's listen to .
Colonel XXXX's objection. %K

P (LtCol XXXX): Well, sir, not only was that kind of a %

PO:

CM (LtCol XXXX): .

PO:

long question, but it asks for a lot of o =;
speculation, if this happens, if that happéns. . We.
don't feel that that's tailored to find cut™whether
this witness possesses any kind of bias.. So it"s
an argumentative question and it's based on L
speculatiocn. S T

*,

,

Well, I know, but I let Major Mori argue.” T might
as well let Mr. Dratell argue, Prq§§m§ as a fact
that someone sits on the sta @%andVr%ﬁds you a
statement. The statement is“made by a third -- by

another party. The other ‘pa ty%%s'not here in the
courtroom and will never bea§§§e’in the courtroom.
The person who's reading it safd and you ask him,
what do you know aboyt tQat;and the making of it
and the taking of it, and*hé says, I don't know
nothing. P

, L
1 believe t@e'dé§§tionfis in two parts. First of
all, would #4ou be willing to listen to arguments
that that{?tétément should not be given much weight
becauseﬂyﬁ%}ﬁoﬁdt know how it was made, how it was
taken ¢r whatever? That's the first part.

nd the answer to that is, yes, sir.

Okay. The second part was your individual opinion,
anduig you don't feel comfortable rendering it
until you've been educated in the law by the
defense and the trial -- they'll certainly
understand that -- do you think that's fair, using
the term as Mr. Dratell has used it as "fair" and
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if you want to wait until they educate you, you can

wait.

(LtCol XXXX): 1I'd like to know more about it, sir,
before I answer that question.

(Mr. Dratell): Well, I'll add another element. If the
defense wanted tc call the person that made the
statement, we couldn't because he was either -- we

couldn't have access to him because he was being
detained here or had already been released to .
another country and we couldn't bring him back; gp
all we have was a piece of paper, and we coulds J
cross—examine a piece of paper. Does that mee%xk-
your definition cof due process? o~ ;5% g
If that were to occur, would you oncerggafn listen
to arguments as tc how that should affeet%%he
weight? ' oy %3

S,

{LtCol XXXX): Yes, I would listen to éilﬁ&%guments.

EN 3 k3

(Mr. Dratell): So may I ask the ﬁftéﬁia;e question,
which is -- PN
™,

Sure, go on.

£
7

N w0 , ,
(Mr. Dratell): -- does th&tsmeég your definition of due
process as you‘:ﬁmdeffﬁed*it for us?

s,(

(LtCol XXXX): At the tdime: of the example you've given

me, I'd have to at”that time make my decision on
argument. ﬂ&~'%* :
(Mr. Dratellﬁ' “And would that be the same answer with
respe t@to questlons of whether or not certain
ev1dende ‘'should come in because of the way it was
obﬁalngﬁ&& In other words, an interrcgation
‘technlque or questions about the applicability of
the Geneva Convention, are you saying that you
would want to wait to see more about that as to
whether that meets your definition of due process?

{LtCol XXXX): Yes, sir.
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DC (Mr. Dratell): I have nothing further. Thank you.

PO: Trial?

P (LtCcl XXXX): Sir, would you agree to keep an open
mind and just consider each piece evidence as it
comes in, as it is presented to you?

rd
CM (LtCol XXXX): Yes, I would. S

P (LtCcl XXXX): Do you understand the gquestions of

counsel at this point about what might happen’ aré
speculative and not necessarily an indicatiorh of XV

what may or may not occur in this tr1al° "‘%& e
] ool .
CM (LtCol XXXX): I understand, sir. _ g
i R 3\“%

P {(LtCol XXXX): Thank you. S

PO: Mr. Dratell? . ﬁﬁf

DC (Mr. Dratell): Necthing. Thank you, ngwtenant Colonel,

PC: Please toss me your questlo;x%gre and leave the
courtroom. %% ¥

CM (LtCol XXXX): Yes, sir. w%%

PO: Let the record rgﬁlect»tﬁat Colonel XXXX has left

the courtroomm L

Who do yo< Wanf“‘*back for closed, trial?

AN

Sy J .

P (LtCol XXXX): Sit,,we're not asking for anybody on
closed.:

PO: Okay.~,

DC (Mr. Dratell): We would like Colonel XXXX, please,

Colonel XXXX, and Colonel XXXX, please.

PO: How long is it going take you to clear the
courtroom, trial?
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P (LtCol XXXX): Ten minutes, sir?
PO: I don't know, I'm asking.

P (LtCol XXXX): I'm not sure either, sir.

Ten minutes
would suffice.

PO: Okay. We'll meet -- what we're going to do is =-- i

what's the matter, Major Mori? L
ADC (Maj Mori): Nothing, sir. %‘ \%
PO:

Okay. We're going to meet at 1400. We‘ll?ﬁ%af_“
those, and we'll hear the challenges in?thefclosed
session, then we'll open up. If counselyask lots
of questions, we won't open up for a while. If
they don't ask lots of gquestions, wéW%%wopeﬁﬁup
sooner. I can't say when we'll open. - —

%\% N
Court's in recess. . xx*

The Commission Hearing recessed at l???%gZSfﬂugust 2004.
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The Commissions Hearing was called to order at 1514,
25 August 2004.

PO: This commission will come to order. Let the record
reflect that all parties present when the
commission recessed are cnce again present. [ am
the only member present.

During the closed session defense you made two
challenges, I'm going to paraphrase them. They are
on the reccrd but this is just so pecple’ 51tt1ng%
here will know. The first challenge was a
challenige for cause against Colonel XXXX. Iou 4
feel that his knowledge of the operations in™ A
Afghanistan, specifically the knowledge of %@ b
transportation of the detainees is suc thatxhe
would be better suited to be a witnesg than to be a
member, and further that his links with ‘Personnel
in theater were such that he could b@en -
characterized as a victim. Is that cornect

generally? !
DC (Mr. Dratell): Yes. EO Y
PO: Second, you challenged*Lleutenﬁnt Colonel XXXX

for cause first becausei f his activities in the
Afghanistan AOR durlng theytlme period in question
and his knowledge of various activities and
locations that may c%@§ up later in the trial, and
additionally bécause ‘he was on the ground and the
locations he was“iftewere such that he could well
have been_a:ég;tlmflf the allegations were to be
believzﬂ ’ Ts that a fair characterization?

DC (Mr. Dratell) £ gﬁs, it is.

PO: 91&%\5&

kN
RS s,
L5

DC (Mr. Dratell): And also we adopted the chjections
yesterday the challenges yesterday from
Mr., Hamdan's attorney.

PC: Okay. Those are the closed challenges. Based on
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the open sessicns you got any challenges, trial?

P (LtCol XXXX): No, sir.

PO: Defense?

DC (Mr. Dratell): Yes, sir, and if I may just put on the
record in the open sessicn so we don't have to
resort to a classified session -- just to brief to,
put in the open session cur objection to helding
proceedings without Mr. Hicks present, which WS, S
will brief in a motion with respect to any & ﬁ x&

evidentiary matters, but we also object to it ins
the voir dire preocess. And our challenge&@ flrst
just to restate the challenges made by Mr. HamQan 's
attorney yesterday. In addition, we beif%%i ‘that
two of the commissioners are in a positi -

PO: Hold on a second. Let's just start w1th XXXX
Do you challenge him?

DC (Mr. Dratell): Yes.

PO: Why do you challenge Coloﬁél XXX%Q

DC (Mr, Dratell}: Same reason*&iéMr. Hamdan based on the
th

September 11 visit emotions that raised, and
the ability to segregate bat from the issues in

the case. f“
PO: Okay, that's, XXXX rlght° You already have a
closed chald nge &“%ou have an open challenge

against hg_rr?’”>

i %3?”

DC (Mr. Dratell}.: ‘_-5’ sir. Essentially that even from his
open SeSSth ‘his knowledge of the specific facts is
too” much “knowledge of the specific facts for him to
?e a =- essentially a juror, he is more suitable as
a- w1tness And also just his involvement suggests
bias and I would analogize it to a situation here
where you have a —-—- scmeone who was in charge of
prisoner movement for the Bureau of Prisons and was
involved in transporting defendants from one to
another according to certain criteria and according
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to certain standards and did that, then you are
asking that person to be a jury for a specific
person whom he remembers, and he said that in open

session.

Okay. That is XXXX. XXXX?

Dratell): Not with respect to XXXX. Not with
respect to Colonel XXXX,.

No challenge to XXXX?

Dratell): Colonel XXXX --

7
N,
B 7

, &k%“,x
Just a second. XXXX? e %%X§
. :
Dratell): Again with respect to his -- tga%mucﬁ
knowledge. * .

S, _;«2@%&
5

.

Practically the same thing as th@_closedﬁhhallenge?

'%L‘j?
Dratell): That is correct. A 4
Okay. % - %;@J
Dratell): ©On both grouhds andﬁéﬁso -- I should say

also with Colonel XXXX, with the victim part and
the context of thefcdﬁmaﬁ®ystructure, we would add

N F
as an open -- bii:QXQHf
%y

Okay. P

Dratell)
involvemen

W

%

!
e

k1
£

he open record as well.

ﬁnddﬁithfrespect to Colonel XXXX, his
gﬁnic e theater and in the operations it

is liké ha§ ng someone who is assigned to a task
force to inydstigate a situation and he doesn't
pe?@gnéﬁ%ngrrest or target a particular defendant,
kgut\we'worked on the whole investigation, and now
you are.asking him to come in and sit on a jury to -
deter§ihe whether that person is guilty or not

guilty.

That's XXXX, and now we get XXXX. You have a

challenge on him?

58



DC (Mr. Dratell): Yes. With Lieutenant Colonel XXXX is
the same as yesterday essentially with respect to
the motions and I think that this is a situation
that he and -- and I appreciate his honesty, and I
appreciate his effort, and his notable desire to do
his duty, but I just do not believe that he is
correctly anticipating what 1s going to be required
of him in terms of the emotional aspect of it. And
I don't believe that he can give an adequate 5%
assurance based on his lack of experience in so ..
many of these areas, in making so many of these
determinations that he cannot adequately give any’
assurance that he can avoid letting that e@otlon&“

B,

.

intrude upon his duty in this commission.™ ‘y
PO: Okay. Trial? oo
LS
DC (Mr. Dratell): I also have -- I just haVve ome other -- I

have ancther challenge as to —- welixaﬁegﬁouped
them differently, but I enumerate t @‘ articular
commissicners. With respecti@o XXXX‘r— Colonel XXXX
and Colonel XXXX spe01flcq&;y that what we

are asking them to do at this st@ge is to
essentially override things that they did for
either months or yearshin the context of what they
were doing. Colonel-XXXX specifically said this
morning in open se551o aboﬁt once the question of
Lhe Geneva Conv--tlan pplylng even though it
wasn't his decigion o that had been blessed he
carried it outx “Andiwhat we are asking now to a
certain extent i that it was all wrong, and he was
wrong, and "hig superiors were wrong, and we are

asking him to d¢, something that you can ask a juror
to do le gimately

The sam%%W1éh are Colonel XXXX with respect to

same typee of issues, ROEs, things like that. I
Just don't see how you could put them in the
position of having to sort of -- it is a referendum
on tHeir conduct and the conduct of their chain of
command during a pericd of time when they were
actively involved in this, and I think it is Jjust
toco close for it to be objective.
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And we have two challenges that go to all -- that
go to the entire panel. One, is that the panel
should be disgualified because of lack of legal
training. We think it creates --

PO: I am not going to accept that challenge. You may
brief it. Okay. That is not a challenge. No. I

not am going to listen. Move on. -
. .

#
e

DC (Mr. Dratell): You said you wanted us to brief it; we * %
will brief it. I think that we can make it Qg%t-of ",
the context of how we brief the question of the :
presiding officer providing legal advice toQ the% -

non-lawyers to the other non-lawyers. éfw.*. ﬁ&,
e o

oy

DC (Mr. Dratell): We will include it in that Conté}t
Another across the board challenge is we believe
that no panel of commissioners. shkﬁ d hear more
than one case, and we think tha% by having them
here and making determinatji ons runsiwhlch trial
first, second or third. héamot%ons will be
proceeding 51multaneously and”we thlnk that it is
inappropriate given the experiénce, and given what
is involved in quest;ons.ofnlaw and questicns of
fact, mixed questi nsﬂq'%law and fact, that they
should not be requ%&ed' dnd we think that it is
inappropriate,. and will be unfair, and beyond the
scope of their%QSpab} Pity. Without any
disparagement to them, I think it is beyond the
scope of nyone s icapability to be a juror in two

PO: Great. Put it in.

PO:

i gy, ‘:Q\ : K
DC (Mr. Dratelil) P Okay.
PO: NQ?QI méan that's the motion on the structure.

Once “again that has nothing to do with the
challenge to the jurors. It just doesn't. Go on.

P (LtCol XXXX): Yes, sir. Sir, the attacks of
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September 11™ 2001 had a huge impact on the United
States military. To try to find a panel that is
not impacted by those attacks of September 11" is
just not the appropriate standard. It affects
many, many people in the United States military.
The standard should come back to what it is.
Whether there is good cause to believe that the
member cannot perform fairly and impartially in
according a full and fair trial. All of these
members have demonstrated very clearly that what we
have is a very experienced, a very knowledgeable Y
and very fair panel, that they can be 1ndepend§%t; s
and we believe that none of the challenges fSr '
cause should be granted. 2% %, .%%
As to Colonel XXXX, who visited the world trade*
center site once, on guestioning about it, he does
not equate that to this trial. He wWill: con31der
the accused's guilt or innocence b&ged on the
evidence that is put before him. He_%bes not feel
any anger towards the accused becg%se of those
events. He does not equate thextwﬁ

Colonel XXXX served in XXﬁX as%gésenlor

military officer. And in plck(ng the best military
cfficers there are, the best ard the brightest, you
find some that do haye %@bs that put them in
positions to knowaebout o ratlons and who have
been involved in ‘op atlons That does not
disqualify him or any of these members. The fact
is that he d@@é ﬁ_t Knéw the accused. He was not
in the same: W whete the accused was when his
alleged ad%l tles where taking place. 1In fact,
the only. e: nﬁ@to which he knows him, guote,
unquot@, WO ld be that his name was on list of
people, Who wéte being moved; and simply his rcle
wagﬁio%éztlcal He does not answer tc ROEs or the
sucgess “or failure of coperations that were going
'on. e.was the logistics person who was seeing a

manifdst as it moved on. That does not disqualify
him.

Sir, the same we would say for Lieutenant Colonel XXXX,
that he was not in the direct area of the
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accused. He does not know the accused. The fact
that he knows generally about operations in
Afghanistan would put him in a category with a lot

of military officers. Sir, Lieutenant Colonel XXXX,

we believe as he answered the guestions

demonstrates that

the emotions he has are natural

emotions to an attack such as September 11**; but
that he is a professional and that he can set those

aside and be fair,.

Thank you, sir.

Mr. Dratell, you want to say anything? ,Wf
Dratell): Just that with respect to -- I thlnk%
that —- it 1is inconceivabkle to me that the nfted

States military cannot find a panel of fiwe that
does not include two persons so intimately 1nvolved
that that's what the prosecution is sudgesting. I
think that it is inconceivable that there cat't be
two others whce are not so intimatelywinvokyed in
the specific facts and intelligenee offieers with
that kind of specialized knowlgdge*to %;t on this
case and be objective and fai¥. I think it would
be impartial or fair otherwise; -an with respect to
Colonel XXXX, obviously, a AI{noth'before, we
adopted the record from yestef&@yf And sir, you
have already referred tﬁ@t to the app01nt1ng
authority based on tha; recogd SO —-

iy

No, no. I have’——‘yestenday, I said I would refer
the challenges made in the case of Hamdan. Today

we 1ncorporated

whatever -- and we go back,

whatever I told @u ny to put in the record. You
then said. youxwanted to adopt Commander Swift's
challegge agaln%g Colonel XXXX. I didn't say you
adopte *you did.

A5
Dra}él&) :."=N~§, nc --— yes.

Okay

Dratell) I know what I am saying, but I think if
you refer to yesterday there is no basis not to

refer it today.

It is the same situation.
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PO:
ADC

PO:

(Mr.

(Ma 3]
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Okay. Well, I am going to refer it.

Dratell): ©QOkay. I am just answering the argument

of the prosecution.

Thank you. Okay. Major Mori, how many things I
told yeou to brief now -- well, no, I mean we
started off and you got to brief the standard that
the appointing authority should use; right? .

. . &
Mori): Yes, sir.

And then you are going to brief whether there % ‘
should be a lawyer on the panel at all; r1§ht7i= 5
-

b
Mori): Yes, sir. ' : .7

g

W
And then ycu are going to brief the two=motions
that -- well, the two challenges that Mr, Dratell
made; right? Remember those last, two'>

£

B . N 4 Lo % \3
Mori): Yes, sir. N . F
And that is all part of the‘gtufﬁ that's going to
go up to the appointing authoﬁ%py because all those
things are things yOU‘%QSt considered; right?

Mori): Yes, sir. &%. A
. %j
%

And do you remeé;er whé@ the dates are for those.
Mori) : Thqé%%are%%%
Have you*%brgotten?

Mori) 4 ‘No, %?r Those are 1 October --
~ 5
No, no. ThlS is 7 September for the motions. You
give“them to the trial or the prosecution. The
prosecution will respond to you and send them up to
Mr. Zltenburg. The reason is because if he is
going to make -- you are challenging the structure
of the selection process; and he is going to need
your informed views on those things.
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DC (Mr.

Drateil): I have no problem with that. T Jjust

think that because we have multiplied the
responsibilities here and some of us are going to
be getting back to our offices at certain times by
the end of the week, I just ask for a day cr two
more since we have added to --

PO: Well, that's why I gave you -- I mean, no. I was
going to write down the week from today, but I
didn't. I wrote down two weeks from today. -y
%
DC {(Mr. Dratell): OCkay. . ,
it @\
ADC (Maj Mori): Sir, if we could leave off the st%ucturaﬁy
challenges because that would probably be an issue
we could deal with the actual members° w. s
PO: So you are going dump the thing tha&%;here is —--
which ones are you going -- g, \\
. ""‘1; \\’_._
ADC (Maj Mori): We would save that t@%brief é&bng with our
regular motions when we at; kg;he;Mhole structure
of the commissiocn. i.‘%%
PO: That's fine. You all anderstood what they are
going to be providing b?xthe 7t
S : ‘!.w‘s“‘«,@
P (LtCol XXXX): VYes, sir.= =, w
: .
PO: Good. ﬁ; ;%ﬁ Y

Okay. I COnSLdérad the challenges. Like I told
you befqgea ~am,going to forward a transcript of
voir dire, the transcript of yesterday's voir dire,
the challenoé?procedure, the members questionnaire,
my fnformatlon, all up to Mr. Altenburg for his
actidm I hope to get all that stuff to him by the
0th owyou all can get action moving. Under the
prOylslons of the MCI I am not going to hold the
proceedlng in abeyance. Please call the members.

Please be seated.
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DC

P

PO:

The commission will come to order. Let the record
reflect all parties present when the commission

recessed are once again present. The members are
present.

Members, you received both by e-mail and by my
handing it to you, or someone else handing you,
certaln written instructions concerning

administrative matters which are now being marked
as the next RE in sequence, 14. %;

Objections to those preliminary instructions, ]
defense? £ s ,

£

Dratell}: No, sir.

{LtCol XXXX): No, sir. " *m

......

Okay. Members, I have been app01nteéwﬁﬁ the
presiding officer. On Monday you got @ll the
commission orders, the directives,- the
instructions, except for MCT mb@r 8. Those
instructions and referencds apply. to all the cases
in which you may be a commission 'member. I am
charged with certain duties. T preside over the
commission proceedln% duglng open and closed
sessions. As the only:® lawyér appointed to the
commission, I w'llxﬁxitru%t you on the law.

However, the. Pre 'degﬁ has decided that the
commission wil. dec1de all questions of law and
fact. Yoﬁ“are not*bound to accept the laws as
given to, ygu by me. You can accept the law as
argued? to® %u by counsel, whether by briefs, or in
motionsy o%iattachments It is also given to you
by me. in structions. If you have questions on
he Taw when we are sitting in the commission

’heafing, you may ask counsel questions about

wh&%mver it is they are arguing.

We are not golng to discuss the cases with anyone
including ourselves, including recesses or
adjournments. When we are meeting in closed
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conference, then we will discuss it. We will only
consider evidence properly admitted before the
commission. You are not going to consider any

other accounts or anything you may have learned in
a past life.

You may not discuss the proceedings of this
commission with anyone who is not a member of the
panel. If anyone attempts to do it, tell them to
stop, notify me; and I will make sure appropriate+4
action is taken. When we are closed to deliberate;
we alcone will be present. Each of us has an eQual
voice and vote in deciding and discussing all’
issues submitted to us. As presiding offlaer,xi
will preside over the closed conferenceiﬁ% .
deliberations and I will speak for the d%mm1551on
in announcing results. :

pe ~5qe>h-s_‘u_% -
Qutside influence from superiors ¥n the _}
governmental chain will not be tolefated If
anyone tries to influence you _in “any way, notify me
immediately and appropriate actlon{wlll be taken.
No one in your chain, or 1ﬁﬁény other chain, can
reprimand you or do anythln@%to you for your
actions on this commission. Some of you may serve
as members, or alternate member, on more than one
case. If you do so,xgach case 1ls separate. You
have got to keep the @hctﬂxand the law of each case
separate. We are giving you binders to keep the
notes in dlffe;’ Lt c Qs, mark the notes. You all
also have a secu',ty‘arrangement around the
courtroom, ouﬁagthe building rather, within the
building,f&h .in the courtroom. The operational
commander made those decisions. We are required to
follow'those decisions because he owns the
buil&%ﬁ . You may not infer or conclude from the
security "arrangements that the accused is guilty of

ny.offénse or that he is dangerous. Security

¢ rrangements are not part of evidence.

KN

Coloffel XXXX, you have been designated an
alternate member; and you will become a member if
there is a vacancy that needs to be filled. You
will attend all open sessions, but you will not be
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DC

PO:

DC

PO:

DC

present for closed conferences or deliberations and
you may not vote on any matter. You will attend
all opened and closed sessions -- excuse me, but
you will not be present for any closed conferences
or deliberations. You may not vote on any matter
unless you become a member.

Members, you are not authorized to reveal your vote
or the factors that led to your vecte or reveal the,
vote or comments of another member when it comes to
deliberation on findings or, if necessary, on
sentence. This is a lawful order from me to Jou.
You may only reveal such matters if required “to “do
50 by a superior competent authority in th N
military commission process or by a U.Sgﬁfederal"

court. This order is continuing and does not*
expire. L
A s

¥

It is important that you all keep “up, your
appearance and demeancor. If you have got a
problem, you need a break, let, me know and we will
take care of it. All member&~unders§%nd those
instructions? Apparently S0 T w

b4
Counsel for both sides underst%pd the provisions of
the MCO Number 1 concerning protected information?

o, .

Dratell): Sir, if J may? I7was confused before

about the particudar plade where we were in the
instruction. It is noﬁya surprise, I don't think,
to the pre51d1ﬁgﬁgfflcer but we did have an
objection to one-sentence that is going to be
subject of ‘our brief to that particular instruction
about the ‘advice --

L _

s x
%

Well,'ﬁake fﬁfﬁ

: ¥

Dratell) ™ -- well, about the advice -- about the

advice -- giving advice to the commission.

You already made the objection.

Dratell): MNo, I understand; but since you are

giving the instruction again, I just wanted to make
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sure that it was clear.

PO: Okay. You all remember this morning I advised you
that they had made an objecticon and that they are
going to file a brief; right? Okay, there.

DC {(Mr. Dratell): Thank you.

PO: Yes, that's fine. I just thought I covered it this

morning. =

Okay. Counsel for both sides understand the N

provisions of MCO-1 covering protected inforﬁ%tioﬁ.

T ’ i ¢ l ? i %\* ’ S
g,s“""' » , . é
P (LtCol XXXX): Yes, sir. R
L
PC: Defense? K{z‘ -
DC (Mr. Dratell): Yes, sir. . '@%w"

PC: As soon as practical, notify4pe offa intent to
offer evidence involving prb% ftive~rinformation so
we may need to close the &oﬁrtrd%p; right?

P {(LtCocl XXXX): Yes, sir.
DC (Mr. Dratell): Yes, sirg . . =

FO: Right. OCkay, riggt ?%w;is there any issue relating
to the protectfg&xof witnesses that we got to take

up? g\(
NNy

P (LtCol XXXX): _No, sity,.

Y EY
DC (Mr. Dratell): No,/sir.
”#)\W 5

£ e
PO: If tﬁare are any protective order issues or things
Tike that, we will solve them before the counsel in
this case leave the island, won't we?
P {LtCol XXXX): Yes, sir.

DC (Mr. Dratell): Yes, sir.
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PO: Good. I will be on a plane; you all will be here.
We will solve them.

Qkay. I am reqgquired by MCO-1 to consider the
safety of witnesses and others of these
proceedings. Both counsel, you got a duty to

notify me if you got any issues about witness
safety.

Both last night and this morning, counsel for b@&h
sides and I met and we had a couple Conferences i
which we discussed various matters that are golng
to go on today. We are going to go into them ‘ Vm
today, right now; and I am going to cover whgt I
thought was important. TIf I don't cove
that you all think is important, tell:me.

, , A
Major Mori, do you have any noticewef motions you

would like to advise the panel OQKQ‘

%,

oo W ¥
ADC (Maj Mori): Yes, sir, I do. &f» 4
PO: Ckay. Well then, speak sloﬁiy p%gése.
ADC (Maj Mori): Yes, sir. The defense fWwould give notice of

motions jurisdiction style and motions to dismiss
for lack of jurisd ®%®Quand that the appointing
authority is notmauthorliéd to appoint or convene a
military comm1581on and the military commission
lacks jurlsdlc on t%*tonvene at Guantanamo Bay.

PO: Okay. TN
ADC (Maj Mori) he lack of jurisdiction, that the
Pre31d§§% military order creating this military
cormis n is invalid.
PO: Okay
)
ADC (Maj Morlf; Lack of jurisdiction because the charges

against Mr, Hicks are not law of war violations or
other crimes triable by a military commission.

109



PG

ADC

PO:

ADC

PO:

ADC

PO:

ADC

PO:

ADC

(Maj

(Maj

(Maj

(Maj

(Ma]

Qkay.

Mori): Lack of jurisdiction because the commission
fails to provide the required protections for an
accused's individual in a ¢riminal trial under
internaticnal law.

Because of the commission process?

.

Mori): Commission process, that is correct, yes, &
sir. Not the commission members, but the ) A
commission process. %%
Okay. % h

a"“n ’ 1"’5@ -
Mori): The motion to dismiss lacks jug}%dict&pn'

because the commission violates equalfprdtectf%n
under the U.S. Constitution and inteérnatfional law
and that it applies -- the commissicn process only
applies to non-U.S. citizens. & R

Okay. ?fx% ~2% 

Mori): The commission la s jur%gﬁiction because
the commission is not an independent tribunal. It
is not a structural challenge, 'sir. The motion to
dismiss all charges as they) fail to state an
offense. Lack of guri iction over conduct
occurring before#the beginning of the armed
conflict intoé;— in Af@@anistan as the commission
would only E@yegjgfi§diction when an armed conflict
in violation, of the-laws of war.

okay. .,

Mori)%xgghak the commission lacks personal
jurisdic%i@n over Mr, Hicks, an Australian citizen,
sho resided outside of the U.S. and whose conduct
¢§ﬁs ho ‘pexus to the U.S. Motion to dismiss for
ladk of speedy trial. Motion to dismiss for
impoSition of pretrial punishment. Motion to
dismiss for lack of jurisdiction because Mr. Hicks
is entitled to the presumption, status and prisconer
of war and must be tried for any crime he may have
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committed in a system equal to a court-martial.
Motion to dismiss for unlawful command influence.
Motion addressing the presiding officer's role in
providing legal advice to the other members and the
role of an attorney on the commission. Motion to
dismiss for improper referral of the charges as
members below the pay grade of 0-4 are
systematically excluded from the selection process
to serve on the commission. A motion for a bill of
particulars. We also would ask, sir, that the .’_"
ability to amend or add any motion or withdraw any
motion prior to the due date set by the comm1551%?

sir, for motions. A
Okay. Are you going to give a copy -~ Jjdst-a &'
written copy of that to the trial and us
Mori): Yes, sir, I can. _ -*xw. -
\‘x%%w .
: P
I would appreciate that. ‘ . :

Okay. On your motion for a blfi of gartlculars,
with that motion alcone, you “are gggmg to provide
the motion to trial by the ™ of September. Trial
is going to give you a response by the 29" of
September and you are g01ng to“file your reply, if
any, by the 6™ of O@tober,/glght°

| .\f,__ﬂ
Mori): Yes, sire ¥

Okay . «‘ \%% wg

. Ny . .
Morid: Wg‘cah’meet those deadlines, sir.

e

It's w%ﬁt%you agreed to yesterday.

x% - Th@é s fine, that's fine.

\\ 2
Ogay.  On the other moticns you named, two of them
sp@g&ﬁically are going to go up now on the times I
gave you earlier because it is going to get to
Mr. Altenburg so he can do the challenges; right?

Mori): Okay.
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So we got rid of the BoP and we got rid of the
challenge questions. On the other motions, you are
going to provide motions by the 1° of October.
Trial, respond by the 15" of Octcber and defense

will then reply if necessary by the 22" of October;
right?

Mori): Yes, sir.

A
Ckay. Defense, you made a motion for a continuaécea
in which you requested that the court hold .
proceedings in abeyance pending various dlplomatlc
discussicns between the United States and reatx
Britain which might have an affect upon you '¢?

client. Without going any further, dld ¥ou make
that motion?

i \%M
Mori): Yes, sir. The defense dld“and provlded it
to the -- 8

Did you make the motion?
Mori): Yes, sir. : %%
Thank you. However, ygg are w1lllng to -- despite
that, you are w1ll1ng proceed aon the stuff we

have already talk @gt ‘as long as we don't get
into the actual ,trial on’ithe merits; right?

Mori): Yes, .sir
With that: caveat, “do you feel compelled to argue

about a motf%n for continuance at this time?

XXXX)‘&\ No, 811:

Thankﬁyom» I appreciate that. In that case we
won t ryle until necessary on the motion for
continuance. In connection with -- what?

Mori): Sir, I was just golng to say that motion --

that regquest for continuance has been provided to
the court reporter and should be marked as the next

112



review exhibit, sir.

PO: Do you have your response up there?
P (LtCol XXXX): We do have a response, sir.
PO: Okay. Well, give them to the court reporter and we

can mark them both as the next two.

\

Review Exhibits 15 and 16 were marked for the record.

P (LtCol XXXX): Yes, sir.

Q 5
B, 5,
PC: In connection with these motions that are gOLng to

be addressed to the commission, not the oné%%—— Eme
briefs that are going to Mr. Altenburg by the&—4
how about the 1% of October? The commission would
like you to, both sides to file briefs- -with €he
commission on the issue of do all these motlons
have to be certified to Mr. Altemburg°‘wTo the
appointing authority? Just on, tﬁe’furlsdlctlonal
ones and specifically on the provigidn of MCO-1
Section 4(A) (5) (D), dc all fhtqglocutory questions
that could or really could t@rmlnate the
proceedings have to be certlfled or just ones in
which our ruling is abgut to terminate proceedings?

Got any questions§%ni%hgé%wﬁrial?

% &
P (LtCol XXXX): None. i ty
PO: Defense? &f 
& : )
ADC (Maj Mori): Nd-elfrom the defense, sir.
PO: Okay. Elth%r side got any objections to the POMs?
”@%Q, e
P (LtCol XXXX) "No, sir.
Nt
DC {(Mr. Dratellji Not at this time. We will submit those

in writing if we have them, sir.

PO: By when?
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DC (Mr. Dratell): This 1 Qctober.

PO: I would like to use them to get the motion practice

and the things done. We are not talking about a
motion to -- I want an objection -- 15 September?

DC (Mr. Dratell): 15 September is great.

PO: Through motions and discussions, I have learned
that there are concerns about the communications
with the office of the appecinting authority. Does\%
either counsel or either side object if the #
presiding officer requests interpretations of‘tﬁe
MCO or the MCIs in the appointing authority's. area
of interest directly by e-mail from the p%es;d1h§
officer to the appointing authority after notlce to

counsel and providing counsel with the opportunlty
to brief the issue?

o,

P (LtCol XXXX): No, sir. R
DC (Mr. Dratell): No, sir. :Ju‘\ f”k%

PO: We set last night -- welli we adrééd last night on
a trial date in this case of the 10" of January;
correct, trial®

%
P (LtCol XXXX): Yes, sir. \ R
. £

PO: Before I go, do‘ you want a chance to stand up and
argue that I, shou;d sooner°

P {(LtCol XXXX) Slr&§%§ haVe discussed it.

PO: Well, ﬁ;w No, we are right here. Do you want to
argue° “Xofﬁcan argue.

P (LtCol QXXX ~ We don't need to argue, sir.

PO: Okay,}loth of January; right?
bC (Mr., Dratell): Correct, sir.
PO: Okay. Recocognizing that we have your moticn of
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continuance and we will have other things coming on
and things that may happen.

Now, we got a lct of motions here. So we set a

motions hearing for the 2™ of November right here;
right?

DC (Mr. Dratell): Correct, sir.
ADC (Maj Mori): Yes, sir. =y

PO: Major Mori had that thousand yard stare. I was %
making sure he was looking at me. Okay, 2"¢ of

November here for motions hearing. Did I forget to
cover anything? A

AP (Maj XXXX): No, sir. &
N

DC (Mr. Dratell}: ©Nothing that I can see, Yog?ﬁHonér.
PO: Accused and counsel, please ri@;l_j%%

Mr. David Hicks, I now askﬁ&oﬁ@@ow\do you plead?

ACC: Sir, e ¥

To all the charges,=not&gui%ty.

PO: Thank you, pleas@xﬁh@s-a“*d. Nothing further from
either side. This cdurt is in recess and are to

meet on the %ﬁﬁéfiNoyémber or on call.
‘ 20

The Commission Hearfﬁ&%;ecégsed at 1549, 25 August 2004.
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AUTHENTICATION OF COMMISSIONS PROCEEDINGS

in the case of

United States v. DAVID MATTHEW HICKS

a/k/a Abu Muslim al Austraili
a/k/a Muhammaed Dawcod

£
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This is to certify that Pages through . are an
accurate and verbatim transcript of the foregoing -

proceedings. ' S

Sy,
i,
Dt

Peter E. Brownback TTI
Colonelaﬁg.s, Army
Presiding™Qfficer
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No. 040001
)
UNITED STATES )
)
v. )
) Military Commission Members
DAVID MATTHEW HICKS ) .
a/k/a Abu Muslim al Austraili ) JUN 25 204 A
a/k/a Muhammed Dawood ) IV Y
) . .

i S

» A,

The following officers are appointed to serve as a Military Commission for eﬂéﬁirpose
trying any and all charges referred for trial in the above-styled case. The Mi’itary Commission
will meet at such times and places as directed by the Appointing Autho:@‘ or u:2 Presiding
Officer. Each member of the Military Commission will serve until relieved by proper authority.

In the event of incapacity, resignation, or removal of a member w%@i;..s‘: not been
designated as the Presiding Officer, the alternate member is automatically appointed as a

member. ) }

B
Colonel Peter E. Brownback, 111, USA (Retired), Presiding Cffjcer~

L

Lieutenant Colone
Lieutenant Colonel

v J
== ", Appointing Authority
f + for Military Commissions

' Review Exhibit _,1__/___
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M TUITcoe Wb i P.o2

NQEFI!‘": GF THE
THE WHITE HOUSE SECE i CTRENSE

WASHINGTON M LY PH 5 |2
TO THE SECRETARY OF DEFENSE:

Based on the information available to me from all sources, including the factual summary
from the Department of Defense Criminal Investigation Task Force dated June 24, 2002
and forwarded to me by the Deputy Secretary of Defensc by letter dated July 1,2003:

Pursuant to the Military Order of November 13, 2001 on “Detention, Tmunmt, “n
Trial of Certain Non-Citizens in the War Agamst Terrorism”;

In accordance with the Constitution and consistent with the laws of the Unité State,

including the Authorization for Use of Military Force Joint Resolution (Pub Law 1 37-
40);

1, GEORGE W. BUSH, as President of the United States and Commandi~ j in
Armed Forces of the United States, hereby DETERMINE for the United

America that in relation to David Matthew Hicks, Department rff Defense Internment
Senial No. US9AS-000002DP, who i3 not a United States citizen: %M

%gw “&&g #
(1) There is rcason to believe that he, at the relevant times: ™ w, ©

(a) is or was 2 member of the organization know: as ai: g&;ﬁ
{b) has engaged in, aided or abetted, or conspi 3t, acts of international

we
terrorism, or acts in prepumon therefor, tlﬁt‘:l havezgused, threaten to cause, or
have as their aim to cause, injury to or a&vcﬂe eﬁ‘e& on the United States, its
citizens, national security, foreign ¢ ecor
(c) has knowingly harbored one or mos%&mmw dudis described in subpmgraphn
(x) or (b) above.

(2) Itis in the interest of the United S% it I}Bc subjcct to the Military Order of
November 13, 2001.

Accordingly, it is hereby ardered tha

¢ this day, David Matthew Hicks shail bs
subject to the Military Order of ]\gov

GOLASSIFIED TAW
‘%ﬂ- -G TMO -T2 SC&; foJun 2004
DEALASSIEIED ON: 23 AUG 2004
'Review Exhibit _ &~

SIRRMaRanLy page__|__Of I

Xx02375 /03




DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGON
WASHINGTON, DC 20301-1610

July 28, 2004

CAPTAIN I (s AFR
SUBJECT: Detailed Prosecutors

Consistent with my authority as Chief Prosecutor and the provisions of Secti
Military Commission Order No. 1, dated March 21, 2002, and Section 3P%)

Commission Instruction No. 3, dated April 30, 2003 the above named munsel are ‘detailed and

designated as foilows:

United States v, 8l Bahlu]
Detailed Prosecutor: Command e N
Detailed Assistant Prosecutors: Lieutenant Colonel—, C?tmn I

United $tates v, al Qosi
Detailed Prosecutor: Lieutenant Colone
Detailed Assistant Prosecutors: Lieutenant

‘“\\ | wﬁ Colonel, US. Army

N Chief Prosecutor

Office of Military Commissions

ﬁ\ S
cc: Nl ¥
uty Chief Prose.ntor

Review Exhibit

J

ﬁ page_ |- Of



DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1620 DEFENSE PENTAGON
WASHINGTON, DC 20301-1620

August 13, 2004

From: Colonel Will A. Gunn, Chief Defense Counsel
To: Mr. David Hicks ;a
Subj: REQUEST FOR SELECTED DETAILED DEFENSE COUNSEL w;%

serve as your Selected Detailed Defense Counse
denied. I have determined that LtCol is Qﬁﬁmava \pble.

2. 1In accordance with paragraph 3E of Military :Tomni i
Instruction Number 4, I consulted with LtCol
Advocate. General, Rear Admiral Michael F. Lohr:! Admiral Lohr
has determined that LtCol is not available dhe to his
assigned duties and responsibilities as Director of the Navy-
Marine Corps Appellate Government Divisiqﬁ;

3. Please notify me if you have othergggque 5/
7 (/ e W D—
WlfT A. ‘unh, Colonel, USAF
C&lef Defense Counsel
u:e %E Military Commissions
Copy to:

Mr. Joshua L. Dratel
Major Michael D. Mori

Major Jeffrey D. Lipperti;
vsgt I

Review Exhibit fz
Page | of Q,



v v
05 August 2004

From: David Hicks, Detainee, Naval Base Guantanamo Bay
To:  Col Gunn, Chief Defense Counsel, Office of Military Commissions

Subj: REQUEST FOR SELECTED DETAILED DEFENSE COUNSEL A

1. 1am currently facing charges before a military commission. 1am aware 1 have.

ability to ask for a Selected Detailed Defense Counsel under Military Commissj
No, 1,

2. Trequest LtCol— USMC, be detailed to represent me 2s my
Selected Detailed Defense Counsel.

3. LtCol s currently serving as i
Judge Advocate General of the Navy, | am aware that in his current b

epresents

, | still
request he be detailed.

4. 1 request that Major Michael D. Mori, my Detailed De“nse Co

continue his representation of me as authorized under Mﬂ{ﬁ}y‘-_t ission Order No. 1.
1 understand that Maj Lippert, USA, will be assigned 71 my d:fe

eam on 09 August
2004. Tunderstand that if this request is granted M«: Mrt ?gay be removed from my
defense team. ‘

| be permitied to

DAV HICKS
r 5,

Cs55/
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DEPARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL

1600 DEFENSE PENTAGON
WASHINGTION, DC 20301-1600

23 July 2004

MEMORANDUM DETAILING DEFENSE COUNSEL

TO: Lieutenant Colonel Sharon Shaffer, Major Mark Bridges, Major Michael Mori, LCOR
Philip L. Sundel, LCDR Charles D. Swift

;@%;

4 . ;fg'@:,
SUBJECT: Detailed Defense Counsel - o - Y

Consistent with my authority as Chief Defense Counsel and the provisions of °w<ms%c and 5D
of Military Order No. 1, dated March 21, 2002,mdsecuon330fMlhtaryC>mmlsmmn Fd

Instruction # 4, dated 15 April 2004, the sbove named counsel are detailed and %Slgnaf%das
follows:

Detailed Defense Counsel: LCDR Philip Sundel | “o. ol
Assistant Detailed Defense Counsel: Major Mark Bridges

“‘?3%’ Colonel Will A. Gunn, USAF
Chief Defense Counsel

* Office of Military Commissions

|
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DEPARTMENT OF DEFENSL
OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON. DC 20301-160C

N
<

28 November 2003\“

MEMORANDUM DETAJILING DEFENSE COUNSEL

TO:  Major Michael D. Mon. USMC »
SUBJECT: Detailing Letter re Militarvy Commission Proceedmgs of Mr. David Hicks

3,

CY
Pursuant 10 the authority granted to me by my appointment as Acting Chief Defl enf;@:ﬁnnse]"’%ad
Sections 4C and 5D of Military Order No. 1, dated March 21, 2002, vou are hereb deta led as -
Milnarv Counsel for all matiers relating to Milit Commission proceedings mvgi%fvf Mr.
David Hicks. Y our appointment exists until such time any findings and sentesice’ b\"om%ﬁnal as
defined in Section 6(H)(2) unless you are excused from representing Mr. Hiclis by me ormy

successor. 1 deem your detailing 1o be appropriate based on the governmeat” . <sertion i
enclosure (1) that on July 3, 2003, the President determined that Mr. Hi

. Picks 1s subjecito the
Military Order of November 13, 2001 and as such “shall when tried, be tiied by military .
commission for any and all offenses triable by military commission that [htdjs sileged to have

committed. and may be punished in accordancc with the pcnalnes provided under applicable law.
including life imprisonment or deat

“ )
In your representation of Mr. Hicks you are directed to revi nd cﬁ%ﬁly with Presidential
Military Order of November 13, 2001, “Detention, Treatmen yange? rial of Certain Non-Citizens'
in the War Against Terrorism,” (66 FR 57833); Milit

- mm?¢$sion Orders No. 1 and 2 and
Military Commission Instructions ] through 8 and all Su
Instructions issued in accordance therewith. Spemﬁcally, you

en'>ry Regulations and
vz directed to ensure that your

Fie

conduct and activities are consistent with the prescr@mns and proscriptions specified in Section
11 of the Affidavit And Agreement By Civilian efen.= C | at Appendix B to Military

Instruction No. S.

You are directed to inform Mr. Hicks of his ’fi;;&f’s before a Military Commission. In the event
that Mr. Hicks chooses to exercise his rights o Salected Military Counsel or his right to Civilian
Defense Counsel at his own expense, 1) inform me as soon as possible. Consistent with
paragraph 3B(8) of Military lnsthN 4,1 am detailing Master Sergeant Susan LaHoste as
a member of the defense team to ¢ ss:st yﬂm ‘7epresenting Mr. Hicks.

In the event that you become dware o £.a oonflict of interest arising from the representation of Mr.
Hicks before a Military Commission, you shall immediately inform me of the nature and facts
concerning such conflict. gYogshoii 1'be aware that in addition to your State Bar and Service
Rules of Professional Conduct that 1 by virtue of your appointment to the Office of Military
Commissions you WII%be attached'to the Defense Legal Services Agency and will be subject to
professional supmsnoﬁ“’%hy D ent of Defense General Counse).

2t <3
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Y ou are directed 10 inform me o: ali requirements for personnel. office space. equipment. and
supplies necessary for preparanor: of the defense of Mi. Hicks.

T A S

Colonel Will A, Gunn, USAF
Chief Defense Counsel (Acting)
Office of Military Commissions
Enclosure: .

Target Letier re Mr. David Hicks dated November 28. 2003 "

cc: | ‘ ' m%““
s
Li Col NN e

Col Borch _ ‘

General Hemingway " i
Mr. Kofisky ) ¥

Pt

e <

Page 3 of H




DEPARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL

1600 DEFENSE PENTAGON
WASHINGTION, DC 20301-1600

28 July 2004
MEMORANDUM DETAILING DEFENSE COUNSEL
TO: Major Jeffrey D. Lippert, USA

o
SUBJECT: Detailing of Assistant Detailed Defense Counsel to Upited States v, Hicks,

Pursuant to the authority granted to me by my appointment as Chief Defense i8
4C and 5D of Military Commission Order No. 1, dated March 21, 2002, and Sect~n 3L
Military Commission Instruction No. 4, you are hereby detailed and desi d a8 As istaii
Detailed Defense Counsel for all matters relating to Military Commission procsedings involving
Mr. David Hicks. Your appointment is effective 9 August 2004 and exists unti) inch titne any
findings and sentence become final as defined in Section 6(H)2) ofMilimmSﬁon Order
No.1unlmyouamcstedﬁommpmmﬁnng.Hicksbymeormyé’.g% s
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DEFARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

January 12, 2004
Joshua L. Dratel

14 wall Street, 28" Floor
New York, NY 10005

Dear Mr. Dratel,

c ;’%33! =
Bt

1 am pleased to inform you that, based on the 1nfq;matlon

provided and the determination by Defense Security Service, you
have been quallfled to represent Mr. David Hicks beloiwn Military
Commissions, £

%

Prior to beginning representation of Mr. Hizsks y
regquired to furniseh my office with a notice of

gggearance on
behalf of Mr. Hicks and a signed copy of the encly Standard .
Form 312 (Non-Disclosure Agreement for Confidentiai“Material).

If you have any questions regarding your status or the
requested/re

uired documents please do not Je51t%te to contact
ny office ac NI

Review Exhibit . ——
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UNITED STATES OF AMERICA

Defense Objection to Placement of
Security Personnel in the
Commission Room

23 August 2004
DAVID M. HICKS

<
NIRRT WS

PR
The Defense in the case of the United States v: David M. Hicks objects to the pesi %omng
of security personnel directly behind the Defense table during the Commissi
proceedings and states in support of this objection:

1. On 22August 2004, the Assistant to the Presiding Officer held an a,dm\mstratx%
meeting for all counsel.  During this meeting he informed the Defensgthay two (2

uniformed MPs, wearing MP brassards, would be positioned directly behind v, Defense
table within “arm’s reach” of Mr. Hicks.

2. Notwithstanding the proposed instruction regarding Security Precauﬁdnéwyset forth in
the Trial Guide for Military Commissions (Draft of 21 Augsst 2004), page 14, the

Defense objects to the positioning of these security personnel iz, the Coymmission room.

3. Having security personnel in such close proximity to the o=

misleading the Commission members into thinking ar belie‘«"ing Mr. Hicks either intends

to or has a tendency to become violent or unruly,or oti.arwise needs security personnel
watching him closely and ready, at a moments 10t1ce 1o s-,.‘guc him.

has the potential of

4. Mr. Hicks has been in 1.8, custody at tha. Amo Pay for approximately 2 years and

9 months. In that time he has been a mod:! detsinee."He has not engaged in any violent

or aggressive behavior. He has ad;uste i well to hf@ong detention, and is completely
compliant to the directions of security | nel at all times.

5. There is no reason to believe he %lﬁehavejﬁiiferenﬂy during the Commission,
Placing security personnel in loc? proximity to Mr. Hicks and the defense team
during the Commission sessicns credtes dtappearance or perception that Mr. Hicks is a
dangerous person. Such an apnearancc or perception is insidious and could,
notwithstanding the proposéd\mxructmn unfairly prejudice the accused.

6. In addition, the placement o1 :ﬁi’*cunty personnel in such close proximity to the accused
will serve to chill the activities of the defense team at the counse! table during the
Commission. With security pérsonnel less than four (4) feet behind the backs of the

defense team, there: *2an be o private conversations between counsel or between counsel
and the accused. e f

7
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7. Such interference in the attorney-client relationship is prejudicial to Mr, Hick’s
receiving a full and fair trial,

8. The commander’s operational considerations must be balanced against the right of Mr.
Hick’s to receive a full and fair trial. Here, there is no objective basis for placing security
personnel in such close proximity to Mr. Hicks and the defense team. There is however a
threat to Mr. Hicks receiving a full and fair trial. Accordingly, the security concerns of

the commander must give way to the rights of Mr. Hicks. i

9. Relief Requested: The Defense requests the security personnel be placed in a d‘.ff*rg%eiw
position in the commission room so that Mr, Hicks’ rights are not infringed upon.=,

1]
A 3’
10. Oral Argument: The Defense requests oral argument on this objection. "%,/

Ty,

gl

.fa) '

Major, U.S. Marine Corps
Detailed Defense Counsel

gz,

Review Exhibit 7
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K )
UNITED STATES )
)  CHARGES:
. '} CONSPIRACY;
)  ATTEMPTED MURDER BY AN
DAVID MATTHEW HICKS )  UNPRIVILEGED BELLIGERENT;
a/k/a Abu Muslim al Austraili )  AIDING THE ENEMY
a/k/a Muhammed Dawood ) A

David Matthew Hicks (a/k/a Abu Muslim al Austraili, a/k/a Mehammes D& vood) ira
person subject to trial by Military Commission. At all times material to the oﬁ‘.'ges

JURISDICTION § "‘%Q e
. Jurisdiction for this Military Commission is based on the Presidezu s d b
2003 that David Matthew Hicks (a/k/a Abu Muslim al Austraﬂlf%a/kfa M
hereinafter “Hicks”) is subject to his Military Order of Novembe:: 13, 2

mon of July 3,
ed Dawood,

2. Hicks’ charged conduct is triable by a military comnnsspn

BACKGROUND h
;%x} 5
3. Hicks was born on August 7, 1975 in Adelaide, Austi *dzg?@** :

4. On or about May 1999, Hicks traveled to Tu‘r*-a, ) ! 'a%ﬁnd joined the Kosovo Liberation
Army (KLA), a paramilitary organization t?ghtmg on &:half of Albanian Muslims. Hicks

completed basic military training at a %A *amp an% engaged in hostile action before
returning to Australia.

5. While in Australia, Hicks converte ﬁou Ch?i:“a.«aamtymlslam On or about November
1999, he traveled to Pakistan where, i &

) y 2000, he joined a terrorist organization lmown
as Lashkar e Tayyiba (LET), or""”‘Axgny of t}ze Righteous.”

a group fonned y H t.‘iz

b. LET’s known g%
mil
Indi

oﬂw? Westhgers.

hammed Saeed and others.

i Eud,e violent attacks agamst property and nationals (both
and cwhan f India and other countries in order to seize control of

:ir and violent opposition of Hindus, Jews, Americans, and

< \g: 1990, LET established training camps and guest houses, schools,
and otiier owerations primarily in Pakistan and Afghanistan for the purpose of
training and supporting violent attacks against property and nationals (both
military and civilian) of India and other countries.

Review Exhibit _..'._—8——-—
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d. Since 1990, members and associates of LET have conducted numerous attacks on

military and civilian personnel and property in Indian-controlled Kashmir and
India.

e. In 1998, Saced called for holy war against the United States after U.S. missile

attacks against tegrorist training facilities in Afghanistan killed LET members.

On April 23, 2000, in a bulletin posted on the internet, LET claimed that it

recently killed Indian soldiers and dwtroyed an Indian government building, both
in Indian Kashmir.

&

After joining LET, Hicks trained for two months at LET’s Mosqua Aqgsa camp 1§§‘ "1 stan.

His training included weapons familiarization and firing, map reading and lan.m%vngah%
and troop movements.

Following training at Mosqua Agsa, Hicks, along with LET associates, aave;:d f%% horder
region between Pakistani-controlled Kashmir and lndlan-mntolled K%hmn' w.iere he
engaged in hostile action against Indian forces.

%,

LA
On-or about January 2001, Hicks, with fimding and a letter of intrcduction *srowded by LET,
traveled to Afghanistan to attend al Qaida terrorist training camps.

Eit et

On or about early December 2001, Hicks was captured ne.r Baghlan, Afghanistan.

LEG. TO

a

10. Al anda (“the Base”), was founded by Usama b%laden %d cthers in or about 1989 for the
purpose of opposing certain governments and oﬁxchﬁs wnh force and violence.

11. Usama bin Laden is recogmzedastheenur(pnnceorleadér)ofalanda.

%,
12. A purpose or goal of al Qaida, as stated by Usama 141 Laden and other al Qaida leaders, is to
support violent attacks against property and naiixnals (both military and civilian) of the
Umted States and other countries f poseof, inter alia, forcing the United States to
Arabia a and in retalmhon for U.S. support of Israel.

eﬁtahhshed training camps, guest houses, and business
;@tan, and other countries for the purpose of training and

agamst property and nationals (both military and civilian) of the

¥

2 4
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15. In August 1996, Usama bin Laden issued a public “Declaration of Jihad Against the

Americans,” in which he called for the murder of U.S. military personnel serving on the
Arabian peninsula,

16. In February 1998, Usama bin Laden, Ayman al Zawahiri, and others, under the banner of
“International Islamic Front for Fighting Jews and Crusaders,” issued a fatwa (purported
religious ruling) requiring all Muslims able to do so te kill Americans — whether civilian or
military —~ anywhere they can be found and to “plunder their money.”

17. On or about May 29, 1998, Usama bin Laden issued a statement entitled “The Nucieir Bomb
of Islam,” under the banner of the ‘Internatlonal Islamic Front for Fighting Jews:

possible to terrorize the enemies of God.”

18. Since 1989 members and associates of al Qaida, known and unknown,
numerous terrorist attacks, including, but not limited to: the attacks a

Embassies in Kenya and Tanzania in August 1998; the attack against thy.USS C\)LE in
October 2000; and the attacks on the United States on September 11, 2

.

19. David Matthew Hicks (a/k/a Abu Muslim al Austraili, a’k/a Muhammed Dawood, hereinafter

" “Hicks"), in Afghanistan, from on or about January 1, 260, to on oi about December 2001,
willfully and knowingly joined an enterprise of petsons who snre(! a common criminal
purpose and conspired and agreed with Muhammad ~“c. &4 aik/a Aou Hafs al Masri), Saif al
Adel, Usama bin Laden, and other members and ass ‘of’ Vie al Qaida organization,
known and unknown, to commit the following oitonses tr'able by military commission:
attacking civilians; attacking civilian objects; wiurder v an*’ﬁnpnvﬁeged beiligerent;
destruction of property by an unprivileged b@h gerent; an d terrorism.,

20.In ﬁlrtheratwe of this enterprise and conspmpy“w&wlf ‘and other members of al Qaida
committed the following overt acts: ;’*” Y

“%!

s, with funding and a letter of introduction

#hanistan to attend al Qaida tesrorist training
stan, Hicks went to an al Qaida guest house,

121 Libi, a top-ranking al Qaida member, and others.

rort and indicated that he would use the kunya, or alias,

a. On or about January 2(!--,
provided by LET, traveled to
camps. Upon amvmﬁ%w'
where he met Ibn okt
Hicks tumed in h:s

’ Qanda}mr nfgham fan. In al Qaida’s eight-week basic training course, Hicks

trained in-weapons familiarization and firing, land mines, tactics, topography,
field mov , and basic explosives.

e 8
3
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. On or about April 2001, Hicks returned to al Farouq and trained in al Qaida’s
guerilla warfare and mountain tactics training course. This seven-week course

included: marksmanship; small team tactics; ambush; camouflage; rendezvous

techniques; and techniques to pass intelligence to al Qaida operatives.

‘While Hicks was training at al Faroug, Usama bin Laden visited the camp on
several occasions. During one visit, Hicks questioned bin Laden regarding the
lack of English al Qaida training material; accepting bin Laden’s advice, Hicks
began to translate the training camp materials from Arabic to English. & :
. After Hicks completed his first two al Qaids training courses, Muham mad Atef
(a/k/a Abu Hafs al Masri), then the military cormmander of al Qaida, s

and interviewed Hicks about his background and the travel habits of A 1stralia s.
Saif al Adel, then the deputy military commander of al Qaida, _' ‘
this interview. At the conclusion of this meeting, Muhammed. e

Hicks for attendance at al Qaida’s urban tactics training cou'se at toena. Farm,

. On or about June 2001, Hicks traveled to Tarnak Farm stid pm..qpat in this
course. A mock city was located inside the camp, where trainees were taught how

to fight in an urban environment. Training also included; marks :nanshlp, use of

assanlt and sniper rifles; rappelling; kidnapping techniques
methods.

;%

On or about August 2001, Hicks partlclpated in a’ﬁ@dvarﬁxed al Qaida course on
information collection and surveillance in e-apartme: ¢ in Kabul, Afghanistan.
This course included “practical appli on ¥

et Yicks and others conducted
surveillance of various targets in Kabrd, jncluiing the U.S. and British embassies,
and submitted reports. o A

a ‘g%f :

Following the information coll '-)n and si‘rvelllanoe course, Muhammed Atef
again interviewed Hicks, and ¢ whuld be willing to undertake a “martyr
mission,” meaning an oy would kill himself as well as the
targets of the attack.

associates on the;r m uen of Istam, the meanmg and obhgatmns of jihad,
and other topics,

On or about e&dy ] 1ber 2001, Hicks traveled to Pakistan to visit a friend,
After waiching tex%;uon footage of the September 11, 2001 attacks on the United
States, mcus returned to Afghanistan to rejoin his al Qaida associates.

i %gm ancahar, Afghanistan, Hicks reported to Saif al Adel, who was

mw’g iduals to locations where they were to fight alongside other at
Qaida stes against U, S. and Coalition forces. Given a choice of three

e @
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different locations, Hicks chose to join a group of al Qaida fighters near the
Qandahar Airport. Armed with an AK-47 automatic rifle, ammunition, and

grenades, Hicks traveled with his at Qaida associates to the Qandehar Airport.

On or about October 2001, after Coalition bombing operations commenced, Hicks
joined an armed group outside the airport, where they guarded a Taliban tank.

. After guarding the tank for approximately one week, Hicks, still armed with the
AK-47 rifle, ammunition, and grenades, traveled with an LET acquaintance to
Konduz, Afghanistan, arriving around November 9, 2001, There, he m

others, including John Walker Lindh, who were engaged in combat ar;
Coalition forces.

GE 2; MPT E &
ED BELLIGERE

21. David Matthew Hicks (a/k/a Abu Muslim al Austraili, a’k/a Muhamm% Dawoc d)i%
Afghanistan between on or about September 11, 2001 and Decembi 1, 2901, 2%/ a
perpetrator, co-conspirator, member of an enterprise of persons who 8 C
criminal purpose, an aider or abettor, or some combination thereox attempied to murder
divers persons by directing small arms fire, explosives, and other mw;tendad to kili
American, British, Canadian, Australian, Afghan, and other Coalition forces, while he did not

enjoy combatant immunity and such conduct taking plac. in the context of and associated
with armed conflict. ‘

Afghamstan between on or about January 1, 2001, and Ry P:..embet 1, 2001, mtenuonally aided
the enemy, to wit: al Qaida and the Taliban, 1uch conizguct taking place in the context of and

fte 8

Page L of %



Biographical Summary

Pater E. Brownback Il

Born 22 October 1947 in Philadelphia, PA. Graduated from Johns

Hopkins University in Baltimore, MD, in June 1969 with a Bachelors
of Arts in Intemational Affairs,

Received a Regular Army commission as an infantry officer in June
1969. After initial officer training, assigned as a platoon leader

&
in 3/325 PIR, 82d Abn Div, Fort Bragg, NC from October 1969 to A
February 1970,

-----

Vietnam service from June 1970 - June 1971 as an infantry platoon

leader, armored cavalry platoon leader, and batlahon S-1, all with
the 173d Airborne Brigade,

Served with 5th Special Forces Group at FBNC from June 71 to
February 1973 as an A Detachment Commander and Battalion S-3.

Infantry Officer Advanced Course -- June 1973 - May 1974,

Funded Legal Education Program student at TC Williams School of kY 3
Law, University of Richmond, 1974-77. Summers at Fort Lee working g

as assistant trial and assistant defense counsel. Admitted to
Virginia Bar, June 1977,

Assigned to Office of the Staff Judge Advocate, 82d Airbome

Division, FBNC, 1977-1980. Trial Counsel, Chief Administrative '\% e
Law, Chief Military Justice. L T

Senior Defense Counsel, Fort Meade, MD. 1980-81. 4. &, =y
I T
Operations Officer, US Army Trial Defense Service, Fal $ Church 3

VA. 1981-84,

Legal Advisor/Legal Instructor, USAJFK Center fei's ::p
FBNC, 1984-85. E

Legal Advisor, Joint Special Operations qu:’i”manv NC, 1985-88.
Senior Military Judge, Mannheim, FRG, i'gca-;%. ’
Director of Legal Operations, JSOC,g?BN%ﬁEE‘f- Apr 91,

Staff Judge Advocate, 22d SUP@M CEN Forward, Dhahran, KSA, May
91 - May 92,

Chief Circuit Judge, 2d Jud~cna| “krcuﬂ |-IBNC 1992 - 1996.

Chief Circuit Judge, 5t Judncnan Clrcmf Mannheim, FRG 1996 - 1999,
Entered on the retired roils%gj .yy 1999,
Recalled to active duty on 14 July 2004,

Review Exhibit __2__
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AWARDS: Combat Infantryman's Badge, Special Forces Tab, Ranger
Tab, Master Parachutist Badge, DSM, LOM x 3, BSM x 5, MSM x 2,

JSCM x 2, ARCOM x 2, AAM, JMUA x 2, NDSM, VSM, SWABS, HSM,
RVNGCUC, RYNCAMU, KUKULISM

PERSONAL: Married to LTC | NN, UsA (Ret). 4
- born IR

- born

-

9
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volir Dire Question Prepared by Presiding Officer, COL Peter E. Brownback
{Taken from the Draft Trial Guide.)

1. T do not know any accused whose case has been referred to the Commission.

2. I do not know any person named in any of the charges.
3. Of the names of witness I have seen so far, I do not recognize any of their names.

4.1 do not have any prior knowledge of the facts or events in this case that will make me wnable
to serve impartially. &%&&

# ‘fi{') ’

5. I do not know, and have no command relationship with, any other member.

o, A

6 .1 believe that 1 can vote fairly and impartially notwithstanding a dlfferenr e mk v other
member. | will not use my rank to influence any other member.

,-%

51des, that might affect my performance of duty as a Commission memb T in any way.
8. I have not had any prior experience, either personal or related to my m111ta.ry duties, that I
believe that would interfere with my ability to fairly and justly c=cide thw case.

9. No family member, relative, or close friend that I am avzare of wa: ﬂrie victim of the events of
9-11, and has not been the victim of any alleged terrorist“act. !, have been told that a former
Judge Advocate General's Corps officer was on one Wf the " planes which hit the World Trade
Center, This officer was assigned to Fort Bragg atggpmé tlmé\danng the period 1984 to 1988,
while [ was assigned there. 1do not recall the last {ime [ saw% officer, nor do I recalt his name.
He was not assigned to the same unit(s) to which Fwas assxgned although we met, 1 feel certain,

at one or more of the judge advocate functions=r ®§fter my wife left Fort Bragg in 1987
for Charlottesville, I had no further occasion £ seeor meet this officer.

10. I have seen and heard general media ep\_"r}ihﬁ‘ about the events of 9-11, al Qaida, Usama Bin
Laden, and terrorism on broadcast TV-and the . cu}ous newspapers. Nothing [ have seen or read

will have any effect on my ability to orm the duties as a Commission member fairly and
impartially. T

11. 1 promise as a Commission 15 F'mber fjat 1 will keep an open mind regarding the verdict until

all the evidence is in. A,

"

12. I know and respect tha* sed is présumed innocent and this presumption remains
unless his guilt is established bayond a reasonable doubt. I know and respect that the burden to
cstabhsh the gullt of ‘he accuised is’ on the prosecution. I agree to be guided by and follow these

13. I have nothing of elther a personal or professional nature that would cause me to be unable to
give my full attention to these proceedings throughout the trial.

Nad
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14. T am not aware of any matter that might raise a question concerning my participation in this
trial as a Commission member,

Peter E. Brownback 111
Colonel, USA
£
W&%« ' 5
5,
N
b
*’w | J”’w
PN
A
} @
Review Exhibit
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Presiding Officer Voir Dire Addendum - Relationship with Other Personnel

a. Mr. Haynes: | believe that I once met the General Counsel at the Army's Judge
Advocate General's School in 1996 or 1997 as part of an organized run. We exchanged

perhaps ten minutes worth of casual chit-chat during the run. Other than that, I have had
no contact with Mr. Haynes.

b. Mr. Altenburg;:

A

1. I first met (then) CPT Altenburg in the period 1977-78, while he was as’ wned

to Fort Bragg. My only specific recollection of talking to him was when we dlsr"qscd *’%
utilization of courtrooms to try cases.

o
2. To the best of my knowledge and belief, | did not see or talk to, Wi mAltuburg
again until sometime in the spring of 1989 at the Judge Advocate Ball in- Heldei%’rg

Later, in November-December 1990, (then) LTC Altenburg obtained Des.tt Cam% uﬂage
Uniforms for COL || EEGzG

in Saudi Arabia.

3. During the period 1992 to 1995, (then) COL Altenburg was the>taff Judge
Advocate, XVIII Airborne Corps and Fort Bragg while I was the Chlef Circuit Judge, 2™
Judicial Circuit, with duty station at Fort Bragg, Our offices ~ere in the same building.
My wife, (thw was the Chief of Admuisistrative Law in the SJA
office from During this period, Mr. Altenbiizg,and [ i

saw each other about twice a week and sometimes m.ore ti:arn tha; We generally attended
all of the SJA soc1a1 functmns He and his wife (ana ghildrén - depending upon which of

Ifouse at least three t1mes in

dlsmplmed enough to not discuss cases. I am wr ﬂ‘were times when he was not

pleased with my rulings.

4. From summer 1995 to spﬂ*unéi" 96 when Mr, Altenburg was in Washington
and I at Fort Bragg, he and I probz5i t_.:,!.&ed G the telephone three or four times. 1

believe that he stayed at my house o= night durmg a TDY to Fort Bragg (but I am not
certain.). gw"%&,_

5. During the pericd J% 199610 May 1999, I was stationed at Mannhein,
Germany and Mr. Altenburg was uw‘%fashmgton Other than the World-Wide JAG
Conferences in Octobei’,{4906.1997, and 1998, 1 did not see nor talk to MG Altenburg
except once — in Muy, of 1997 I attended a farewell dinner hosted by MG Altenburg for
COL_ In MaV 1929, MG Alienburg presuled over my retircment ceremony at
The Judge Advolate Gcner:_;l' s School and was a primary speaker at a "roast” in my honor
that evening. :

ey U
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6. Sincc my retirement from the Army on 1 July 1999, Mr. Altenburg has never
been to our house and we have never been to his. From the time of my retirement until
the week of 12 July 2004, T have had the occasion to speak to him on the phone about
five to ten times. I had two meetings or personal contacts with him during that period.
First, in July or August 2001 when I was a primary speaker at a "roast" in MG
Altenburg's honor at Fort Belvoir upon the occasion of his retirement. Second, in
November (I believe.) 2002, I attended his son's wedding in Orlando, Florida.

7. 1sent him an email in December 2003 when he was appointed as the A
Appointing Authority to congratulate him. I also sent him an email in the spring o’ 2004
when | heard that he had named a Presiding Officer. Sometime in the spring o '
called his house to speak to his wife. After we talked, she handed the phone tc'Mr.
Altenburg. He explained that setting up the office and office procedures was tugh
suggested that he hire a former JA Warrant Ofﬁcer whom we both knew. ==,

8. To the best of my memory, Mr. Altenburg and I have never disc: 1sse:}ythmg
about the Commissions or how they should function. Without doubg; we hav z.never

discussed any case specifically or any of the cases in general. 1 am ¢ertain that since

being appointed a Presiding Officer we have had no discussions abou: my dyiies or the
Comsnission Trials.

¢. BG Hemingway: [ had never met, talked to, or otherwwc ¢ \mmunrcated with BG
Hemingway until 1 reported on 14 July 2004, N
g,

d. Members: I have never met or talked to any of the othe: raemifers of the commission.
I have emailed instructions to all of them and receives! gmall I‘CCC!ptS from all of them. A
copy of what I sent to the members was providi 16 all

e,

o - gg’
Y
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Memorandum for All Counsel 18 August 2004

Subject: Questionnaire #2 - Presiding Officer Voir Dire

1. Thave received questions from counsel in Al Bahlul, Hamden, and Hicks. Many of
the questions are the same or so nearly the same as to make no difference. I am
answering these questions by this memorandum.

2. Trefer all counsel to MCO #1, para 6B(1) and (2) - the commission is to provide a {ull
and fair trial, impartially and expeditiously. Further, MCI # 8, para 3A(2), states ..

questioning of the members, to include the Presiding Officer, shall be narrowly fcus
on issues pertaining to whether good cause may exist for removal of any merubcr 5

3. Professional Background --

a. I'have served in close ground combat only in Vietnam - where was axﬂe
platoon leader and an armored cavalry platoon leader, I do not remember havizg any
occasion to deal with enemy prisoners - either by capturing them or bemg niwolved in

trying them or questioning them. However, I did work with former \
come over to the ARVN.

F

b. During my time as an infantry officer and a judge a'ivocai} I attended many
courses - some of which focused on the law of war and%i;g%matibaa! aw. Ido not recall
the where/when's for these courses. 1 taught various asp=cts ~f intérnational law and law
of war at the JFK Special Warfare Center for a year, To ti best of my knowledge, I
have not attended any courses focusing on LOAC or 1Y, since 1984/85. However, during

various presentations at general courses, | may, ave had® opie exposure to these subjects.

¢. I'have not received any speclahz‘d t?&,mng, j%arma! or informal, on Al Qaeda,
the Taliban, Islamic Fundamentalism, 0&&@&. e Opwiations. I have had the occasion to

read newspaper and news magazine accounts of \“?%'\x;ous aspects of the topics above, 1
also have read some articles pubhshef%i% the Army War College Joumal and the Military
Law Review, Additionally, ] hav

ead us articles on various topics while surfing
the web.

d. 1am generally awg,fé ofihe conduct of operations in Afghanistan and Iraq. |
am interested in such operatn us. [ hae had occasion to look at the DOD website on
Military Commissions, Iﬁiave 10t seeh any of the data or articles on detainee operations.

e. I have not

Tie:’i"{cf%ublication or spoken publicly about any of the topics in
paragraph 3c above! . :

%,

f. Tam aﬁ%;\have béen an associate member of the Virginia State Bar since 1977.
I have never practices. 'av#in the civilian sector.

4. Personal Background:
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a. I'was raised as a Christian, Ido not attend church regularly. I have no
antipathy towards Islam, or any of the other major religions, My knowledge of Islam is
based primarily upon my readings and my dealings with Saudis, Kuwaitis, and others
during my tour in Saudi Arabia in 1991-92. | am not an expert in the area of Islam,

although I have some knowledge. 1do own a Qur-An, but I do not profess to be a student
of the Qur-An.

b. Ientered onto the retired rotls on 1 July 1999. [intended to be retired.
However, I soon discovered that I was slightly bored. Consequently, at the urging o147
wife, I took several part-time jobs. These included being an enumerator for the 2,70
Census, a safety person for beach renewal operations, an instructor for an SAT
course, and an instructor at a local college. 1 enjoyed all of the jobs and I regretiad
having to quit two of them upon my recall to active duty. )

prey

c. My hearing is within deployment standards. I do not like & havo oeop?
mumble - I prefer that they speak with a command voice. There i 1s no 1mpa\rment

d. Caveat - see 4e, below. I belong to several military prof rganizations

and to various social organizations. None of them is pohtlcal in nature. 1do not attend
meetings.

e. 1do belong to a local community organizati
propositions involving local city management and zoning, litical only in the sense
that it wants voters to vote in accordance with its mmmdatlons most of which are

simply anti-over-development. [ have attendcd #* leasy hreeyof its meetings when the
topic was one of interest to me. % e

f. 1am registered to vote. My Vot%e@wg,tgm Card shows NPA in the Party
block. I have not campaigned for anyog.,

HOTtS various

5. Effect of 9/11 and other events: y 5

a. See Questionna.ire #1 erson | knew who was killed on 9/11.

b. Iknew and know : nany p ')ple ‘in the Pentagon. Idid not have any personal

friends who were killed or; inj.wed theye; however, I did have friends who were in the
building when the plane hit: |

&
W@v’#

c. Thave m%ly Wm others who have been stationed in Afghanistan and
Iraq. I am aware of thic impact of war upon soldiers and their families.
f Sl

d. There ﬁ%o sgj‘@ciﬁc impact of 9/11 and related events upon me or my family.
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6. Mr. IR

a. 1first became aware of [ NN .~ IR
Counsel at

I ‘1t post stockade served many posts along the east coast.
One of those posts wasﬂ, where CPT was a prosecutor. He was

the lead prosecutor on a murder case - I became involved in the case through my dealings
with the DC at

b. I next saw LTC Il when he was the INNSN in A

and 1 was one of the military judges (MMM, We had r.:orips
professional contacts and we may have been at two or three social functions toguther. -

c. In 1992. 1 became the Chief Circuit Judge Jll Judicial Circuit, __
. I - L C (1zter COLYI e tgrked

closely together - via telephone and electronic bulletin board (precursor to emaii} - until
his departure foi in . During this period, 1 only saw him ‘z:‘wdxcml

training functions and on one occasion when I promoted him to Cc 1one1

d. From 1995 to 1996, CO[“talked and exchw ails routinely
on various matters. We worked on the together and we helped each other
with various case-related problems. Isaw COL o%e dunng 2 judicial training
function.

%
e. From 1996 until my retirement in 1999, COb- and I continued to
exchange ideas, suggestions, instructions, and the

judicial training functions.

f. Upon my retirement in 1999, COL
exchange email or telephone calls while he:was's
iﬁi he visited us on several occasiors.wi

miles from us. On one occasion, he and my wifs went deep sea fishing together.

When Mr. - would come across & eriminal faw case which he thought would
interest me, he would forward it to-me.

g. During the period a
2001, Mri and I discrissed’s
that I had put my name in fm@,oons*_
LTcllR at OMC. In it Hesta

and 1 had few occasions to
However, after he retired
g to see his parents, who live about

ouncement of the Military Commissions in
smymissions on at least one occasion. He knew
tion. On 29 June 2004, I received an email from

; e Appointing Authority was considering hiring a
ticer and asked if | had any recommendations. |

name, because:

ally familiar with Mr work and work ethic.
as pe onally familiar with Mr knowledge of criminal law

3) I was personally familiar with M. ] ability to write, edit, and
publish procedural matters.

and procedure.
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4) 1was aware of Mr. - performance as a military judge, both the
highs and the lows.

LTCJll asked me for Mr. ]I contact information and I gave it to him.
Subsequently, the Appointing Authority, UP MCO #1, executed a detailing agreement
with the Federal Law Enforcement Training Center - whereby Mr. [l would be
detailed to OMC for a year. Whi]ew is paid by DHS, his employer is OMC.
During the period of the detail, Mr

primary focus is OMC. Mr. [JJJlbes
distributed a copy of the detailing agreement to all counsel. ’

h. Once LTCHMM and Mr. I a1xed, 1 tatked to M JE and 5

some of the problem areas in working with the commissions. He eventuaily *emd
accept the detail.

i. Since 15 July 2004, Mr. -has been part of the procedur \] prep
the proceedings before the commissions. He has written procedure%%emt.,
written memoranda, and prepared various drafts., All of this has been done
supervision. Mr has also prepared memoranda and drafts Yhich hé‘sforwarded to
the Appointing Authority concerning procedural aspects of the com; ;5. He did this
with my knowledge and consent, but acting for the Appointing Authority. To my
knowledge, Mr, has had many communications with OMC personnel - most by
email. Tam not aware of any communications between Mr. i:nd any members of
0GC. All of Mr. Il communications with OM in the area of
procedural and logistic preparation for commission proce i believe that it is
entirely appropriate for Mr. - to discuss and “nake reCominendations for procedural

changes or structure so that the commission procf'ss n ﬁ.n%gtion efficiently and
expeditiously. ;

on for

cma

. Mt and 1 have never dls%s e sgostance of any of the cases
currently referred to the commission for fzial, Ve Héve never discussed MCI #2. All of

our discussions, efforts, and work have cex f fo d on the procedural requirements to
get cases before the cominission.

k. Ihave never had an e rt_:f%.-«iscuéévion with Mr- concerning any of the
cases referred to the commissimgm !

7. Selection as Presiding gﬁ*&er

spl‘ng of 2002, I was told by someone that the Presiding -
rtiissions h recalled to
._ yvith co .

b. In Janu%003 1 got a call from OCTJ, informing that if | wanted to put my
name in for PO, 1 h Jnd in a statement. 1did and I did.

active duty. Idiscu”s ¢

o

] 7
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c [n December 2003, 1 read that MG (Ret.) Altenburg had been named the

Appointing Authority, In January I received a call from OCTJ wanting to know if 1
among others, was still interested. [ was.

d. On 24 or 25 June 2004, 1 got a call from LT(- at OMC. He wanted to
know if I was still interested. I was. He told me that an announcement would be made
quickly. On 28 June I got four phone messages that some PAO wanted to read me a

press release so that 1 could okay it. 1 never found the PAO. On 29 June 2004, the
announcement was made,

e. MG (Ret.) Altenburg knew that I was interested in being on one of th
comymnissions,

e, That is all I know about the selection process.

R

8. Military Commissions:

7

f“ S

a. The Presiding Officer has specifically dcsxgnated roles and dutlesmnder MCO
#1 and the MCT's. Those roles and duties are different, in many way:. from. %hose of the
other members of the commission. In some areas, MCO #1 and the MCr's give the
Presiding Officer the authority to act for the commission without the formal assembly of
the full commission. UP the President's Military Orde, th é‘%% iding Officer can be
overruled by a majority of the commission in certain areas. For's,ful
Presiding Officer’s powers, see MCO #1 and the MCl's. . A *h
commission who is a judge advocate, 1 will tell the ;o 3
be. However, the President's Military Order states th.f the
questions of law and fact. As with all matters rgi”é‘w, Tu
and briefs so that [ may become better inform
or notice of motions to date on any legal torfics

t¢ counsel to provide motions
- I note that there have been no motions

.fact state: "Perhaps a better way of

avdiority to order those things which [ order
done." I then went on to say that this was ®ased on my interpretation of the law and that

my interpretation would be the op thai.count:.d "until superior competent authority (The
President, The Secretary of Defensehe General Counscl of the Department of Defense
The Appointing Authority) issues directircs stating that what I am doing is incorrect.”
Based on a directive from the Appoin. 'mg Authonty, I did not and will not hold

commission sessions w1tlu,Qt g full comnussmn This directive did change my opinion
concerning my ablllty to hold- @esswns without the full commission,

’%WM

c. Based on'i: ;Prpretatlon of the MCO and MCT's, the standard for whether or
::&

b. Addressmg a specific questicn, I d1d 1o
looking at the matter is to say that I

not a member sheuld sitds whizther there is good cause to believe that the member can not
be fair and impan:al vide a full and fair trial. The determination as to whether
there is good cause Li;v: a member is made by the Appointing Authority. If | believe
that there is good cause to relieve me or any other member, I am required to forward that
information to the Appointing Authority for his decision.
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d. Thave had the occasion to review various material about military commissions.
The commentary on commissions and the legality thereof is about what one would expect
- alot pro, alot con. The commentary ranges from the legality of the commissions to the
structure of the commissions to the law governing the establishment and operation of the

commissions. Until these areas have been thoroughly briefed by counsel, I reserve my
opinion.

3’
e. Any service member has the right and duty to disobey an unlawful order or
general order or regulation However, the standard under Article 92 is quite highs
Obviously, if the order or regulation is patently illegal, the source of the order ﬁ
regulation does not mitigate the illegality.

f. Counsel are encouraged to provide briefs on the issue of "dec)srl 1 0. fler or
regulation” unlawful by the Presiding Officer of a commission. 1am no: prep

address the issue at this time. P }

9. Personal Knowledge of Cases:

a. I'have read the charge sheets in all four cases which are pres@iitl& referred to
the commission for trial. That is all that I have read or know about any of the cases. I
have not seen the Presidential Determinations in the cases. 1%
of the cases with anyone - either in my personal or pro:
the charge sheets, 1 had never heard the names of any

n¢ discussed the facts

4,
b. If the Prosecution proves all of the elements; of az ffense beyond a reasonable

doubt, then a vote for a guilty finding would bg’ appropn.*e If not, then & vote for a not
guilty finding would be appropriate. §

i and others, the only knowledge 1
redia. If one were to believe what one

have an impact on my pe:snr
nothave a professional life ’

b. Media mtcfest\ifk\\e case will not have an impact on how I perform my duties.

c. Other'% mermranda and emails from OMC - on which counsel were cc'd, I
have received no inst Jg@ns, hints, suggestions, or any other form of communication
from anyone in any governmental position (to include OMC and OGC) conceming what I
should do as a Presiding Officer in these proceedings. Based on my personal and
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professional knowledge of Mr. Altenburg, my belief is that he wants to have these cases

tried fully and fairly. Ihave not discussed my role as Presiding Officer with Mr.
Altenburg at all.

d. I am not aware of any matter which might cause a reasonable person to believe
that I could not act in a fair and impartial manner in these proceedings.

Peter E. Brownback 111
COL, JA

Presiding Officer

' b
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REVIEW EXHIBIT 10 IS THE VOIR DIRE
CONDUCTED ON 25 AUG 04.

THE FULL TRANSCRIPT IS AVAILABLE AT
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